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STATEMENT OF INTERESTED PARTIES 

Appellant  and Appellee  are the only 

parties to this appeal.   was represented in the Superior Court and is 

represented in this appeal by attorney Governor E. Jackson, III.   was 

represented at trial by attorney Steven A. Krieger and is represented in this Appeal 

by attorney Matthew B. Kaplan.  Kaplan also represented  in the prior 

appeal of this matter and in the trial court on remand from that appeal. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Appellant Dr.  presents the following issues for review:   

 Whether there was sufficient evidence to support the trial court’s 

determination that  committed the crime of stalking. 

 Whether the criminal stalking statute, as applied by the trial court 

to , constituted a content-based restriction on speech 

inconsistent with the First Amendment. 

 Whether ’s speech was protected by the First Amendment 

regardless of whether it dealt with matters of public interest. 

STATEMENT OF THE CASE 

Appellant ’s wife had a brief sexual affair with Appellee 

.   truthfully told others that  had had an affair 

with his wife.  At ’s request a Superior Court judge determined that these 

statements by  were criminal violations of the District of Columbia’s 

prohibition on stalking and issued a civil protection order (“CPO”) against 

.   appealed that decision, and this court reversed the judgment 

against him because the trial court had improperly relied on a District of Columbia 

statute criminalizing stalking that had been repealed prior to ’s alleged 

misconduct.  On remand the trial court, now purportedly relying on the District’s 
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current stalking statute, affirmed its decision to issue the CPO but it modified its 

reasons for doing so.   now again appeals, contending that the trial court’s 

decision is unsupported by the evidence and that his conduct is protected by the 

First Amendment to the United States Constitution. 

The Affair 

 and ’s wife both worked at for Avalere Health, a 

Washington, D.C. based healthcare consulting company.   was a company 

vice president, tr. 4-23-14 at 14, and “one of the leaders in the firm,” tr. 5-7-14 at 

31, while ’s wife was an intern.1  Id. at 18.  On the evening of May 3, 

2013  and ’s wife attended a company happy hour, id. at 15-16, 

later leaving together and then going to ’s home, where, according to 

’s uncontradicted testimony, they had sexual relations.  Tr. 4-23-14 at 18.  

At the time ’s wife was married to , but  believed she was 

only engaged to .  Tr. 4-23-14 at 19; tr. 5-6-14 at 83-84.  ’s wife 

and  had two more sexual encounters, the last occurring on approximately 

May 7, 2013.  Tr. 4-23-14 at 19.   told the court that, during this final 

                                         
1 Citations in the form tr. [date] at [page] refer to transcripts of trial court 

proceedings that are in the Record.  Parallel citations to the Appendix in the form 

App. at [page] are also provided if the cited portion of the transcript is included in 

the Appendix.  Citations to the Supplemental Record, which Appellant is moving 

without opposition be added to the Record in this case, are in the form Supp. Rec. 

at [page]. 
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encounter, ’s wife told him that she was married.  Id. at 19.  Upon 

learning this  explained that “I was just in a state of shock and disbelief to be 

honest and then I told her that I couldn’t … knowingly do a[n] extramarital affair.”  

Id. at 20.   then had “one last sexual encounter with [ ’s wife].”  Tr. 

5-7-14 at 49.   

 learned of the affair on May 8, 2013.  Tr. 5-8-14 at 56.  ’s 

wife told  that the affair was over but, until about mid-July 2013, 

’s wife and  continued to secretly communicate via email.  Tr. 5-7-

14 at 57; tr. 5-8-14 at 46.   subsequently discovered this secret 

correspondence.  Tr. 5-8-14 at 46. 

The Avalere Email 

On July 24, 2013  sent an email (the “Avalere Email”) to three 

senior Avalere officials, with a cc to ’s personal and work email addresses.  

It said the following: 

This e-mail is to bring a matter to your attention that may be a 

violation of your Company’s Code of Conduct and/or other 

policies, procedures, business ethics….   and 

my wife … are involved in an extramarital affair that took 

place, primarily, in the workplace.  Aside from the potential 

sexual harassment claims this situation presents, it also involves 

the inappropriate use of company resources and assets.  

 and [ ’s wife] have used company 

time and company resources to further their affair.  
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4 

 

Supp. Rec. at 54-55.  Attached to the email was some of the correspondence 

between  and ’s wife.2  Id. at 55-58; tr. 4-23-14 at 30.   

 testified that, upon receiving the cc of this email, he felt “violated and 

threatened and it was, in some regards … embarrassing … because you now have 

introduced a whole new segment of individuals who had no involvement in this 

personal matter.”  Tr. 4-23-14 at 31.  He supposedly felt threatened because 

sending the email to others at his place of work “was unreasonable behavior.”  Id. 

at 32.   responded to the email by emailing , suggesting that they 

meet in person to discuss their differences.  Supp. Rec. at 54.   did not 

respond. 

On cross-examination,  clarified that ’s email to Avalere did 

not actually make him “fearful:”   

At the point when I sent this e-mail [to , responding to 

the Avalere Email], I was just being direct in telling this 

gentleman to please do not engage my profession into a 

personal matter.  And, so, was I fearful at the point when I sent 

this e-mail, no I wasn’t. 

Tr. 5-6-14 at 29.   

                                         
2 For reasons of relevancy, the trial court limited evidence as to whether ’s 

conduct violated any company policies.  Tr. 5-8-14 at 32. 
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The Facebook Email 

In October 2013  learned that  had sent a Facebook email 

(the “Facebook Email”) to several persons connected to  on Facebook.  

 was not a direct recipient of the email, but persons who received it 

forwarded copies to him.   described the email, which did not contain 

threats, as “very similar” to the email that had been sent to Avalere in July.3  Tr. 4-

23-14 at 37.   

When  learned of these Facebook email he testified that  

basically I felt the same way I did the first time it happened 

[with the Avalere Email]….  [I]n many cases you start to feel 

like your security is threatened because you wonder how 

someone has such access to … your personal contacts … you 

start to feel for their safety as well…   

Tr. 4-23-14 at 43.  was concerned that someone had improperly accessed his 

electronic data.  Id. at 47-48; tr. 5-7-14 at 19.   subsequently testified, 

however, that he had sent this email to persons who had “liked” ’s Facebook 

cover photo and that ’s security settings were such that both his cover photos 

                                         
3 In the Facebook Email,  identified himself by name and wrote that  

you should know the kind of person  really 

is.  Christopher had a sexual affair with my wife…  We believe 

that not only should you know about his morally reprehensible 

behavior, … but his friends and family should also know of his 

behavior.   

Supp. Rec. at 20.  The complete text is at id. 20-21. 

 

    LM

    LM

    LM

    CB

    CB

    CB

    CB

    CB

    CB

    CB

    CB

    CB



6 

 

and information on persons who had liked the photo were publicly available.  Tr. 

5-8-14 at 78-81.   said he sent the email—exhibits introduced at trial 

indicated that he had sent it to fifteen persons—using a Facebook feature that 

allowed any user to pay a small fee (a dollar per recipient) to email anyone who 

had liked another user’s public cover photo.4  Id; Supp. Rec. at 20-51.   

supported his testimony with Facebook payment receipts and  did not 

dispute this explanation.  Supp. Rec. at 22-51. 

The Blog 

In March 2014  learned that  had created a blog entitled “The 

Power of Light and Truth,” which discussed dealing with affairs.  Tr. 4-23-14 at 

53-56.  In a February 2014 post  wrote that  had had an affair with 

his wife and in this and other posts he discussed the impact of the affair on his life, 

his research on dealing with a partner’s affair, recommended two books on 

responding to an affair, criticized a movie about an affair and described other blogs 

in which individuals whose partner had had an affair discussed their situations.  Id. 

at 10-18, 62-88.   wrote nothing that suggested he would take any action 

against  beyond criticizing his character.  Supp. Rec. at 17.   

                                         
4  sent this email separately to each recipient, but the substantive text of 

each email was apparently identical.  See Supp. Rec. at 20-51. 
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According to , upon discovering ’s blog, he was “taken 

aback” and decided he needed to notify Avalere “because if anybody wanted to 

Google the firm’s name then this site would come up as well [and] … that could 

negatively impact some of our business.”  Tr. 4-23-14 at 57.   testified that 

Avalere’s “leadership team,” of which he was apparently a member, was 

concerned that  “seemed very unreasonable and … a bit unstable” and 

that he filed a police report about the blog.  Id. at 57-58, 90.  He explained that  

once I actually … initiated the process of filing the police 

reports and the protective order and … getting that criminal 

investigation kicked off.  Then I have to go into image repair 

mode … so, I hired a reputation PR firm to address some of 

those issues and they … have been doing some things to help 

restore my image … at least for my clients…. 

Id. at 93.   also said that he started seeing a therapist “to address the trauma 

and the emotional distress,” id. at 93, but he presented no testimony from the 

therapist or any other mental health expert.   

The Trial Court Litigation 

On March 5, 2014  filed a petition for a CPO with the Superior Court 

Domestic Violence Unit.  Supp. Rec. at 90-92.  He asked the court to order 

 (who lives in Connecticut) “not to abuse threaten or harass” him or his 

“family and friends,” to stay away from his home, his business and his person and 

to not contact him, including through ’s “website.”  Id.  He also asked the     LM
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court to “order[] respondent to cease and desist with harassment through internet 

websites.  He is attempting to sabotage my personal and professional credibility.”  

Id.   

Proceedings in the Superior Court took place over eight court days, from 

April 2, 2014 through July 11, 2014.  Near the start of the case the trial court, 

asserting that a factual record was needed, denied a motion for summary judgment 

by  which argued that his conduct was protected by the First Amendment.  

Tr. 4-23-14 at 5-11.  The Parties then presented three witnesses— ,  

and ’s wife—and introduced into evidence copies of the relevant emails 

and blog posts. 

After the completion of testimony  argued (through counsel) that the 

court should issue a CPO because  had used the “internet to wreak havoc 

and defame the professional character of Mr.  and invade his privacy with at 

best a deliberate indifference to the negative affect on Mr. .”  Tr. 6-16-14 at 

23.   also asserted that ’s statements “ma[de] him feel threatened.”  

Tr. 6-16-14.  According to , ’s statements were not constitutionally 

protected because they were defamatory.  Id. at 41-42.   emphasized that 

’s statements  

injure[d] [ ’s] standing in the professional community….  

[H]is career is made and derived off of his activities online….  

[T]hat is why Mr.  had to go out and pay $7500 to a 

brand restoration firm because his brand, his professional brand 

    LM
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and his professional character is so interweaved with his 

activities at Avalere … that if his reputation is injured online, 

he is basically taken out of the marketplace. 

Id. at 41-43. 

 argued that his statements were protected by the First Amendment, 

that  had not proven a violation of the stalking law, that ’s petition 

“was filed as a tactic to protect the petitioner’s image,” and that there was no 

credible evidence that  ever feared for his safety.  Id. at 49-55, 56-57.   

The Trial Court’s Initial Decision 

The trial judge ruled from the bench on July 11, 2014.  After noting that 

“there’s not a lot of dispute about” the facts, she applied those facts to the law and 

found, by a preponderance of the evidence, that  had committed “an 

intrafamily offense”—the crime of stalking—and entered a permanent CPO.  Tr. 7-

11-14 at 16-17, 19-29. 

The trial court rejected ’s First Amendment argument, explaining  

that one of the primary factors Courts should consider in 

determining whether speech is constitutionally protected or not 

is whether the speech was made regarding matters of public or 

private concern….  matters of public concern is usually deemed 

constitutionally protected while speech regarding matters of 

purely private concerns is less protected if protected at all.   

Tr. 7-11-14 at 21.  Moreover, according to the court, ’s argument that all 

of his statements were factually correct was irrelevant because “there are times 
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where you are telling the truth, but what you are saying can constitute harassment.”  

Id. at 34.   

The CPO required  (and ’s wife) not to “assault threaten, 

harass or stalk”  or to “destroy” his property.  App. at 16-18 (Protective 

Order).   was also required to stay a specified distance from ’s 

person, home, workplace and vehicle, to not contact  “either directly or 

indirectly,” to “enroll in and complete a counseling program for … domestic 

violence” and to pay $1,800 for ’s psychiatric treatment.  Tr. 7-11-14 at 55; 

App. at 16-18.   

The Initial Appeal 

 appealed, arguing that the trial court had erroneously relied on a 

repealed stalking statute and that his statements were protected by the First 

Amendment.   v. , Mem. Op. and J., No. 14-FM-0893 at 1-2 (Feb. 

29, 2016).   

Specifically,  noted that the trial court had mistakenly relied on the 

stalking statute set out in former D.C. Code § 22-404(b).  That statute had defined 

stalking as “‘engaging in a course of conduct . . . which seriously alarms, annoys, 

frightens, or torments’” another person.  Id. at 3 (quoting prior statute, alteration by 

the court).  However, by the time of ’s conduct § 404 had been replaced 

by D.C. Code § 22-3133, which provides that a “person’s behavior constitutes 

    LM
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stalking if he either 1) purposefully intended to make the victim feel ‘seriously 

alarmed, disturbed, or frightened’; 2) knowingly made the victim feel ‘seriously 

alarmed, disturbed, or frightened’; or 3) should have known that his actions would 

make a reasonable person feel ‘seriously alarmed, disturbed, or frightened.’  

 at 3 (quoting § 22-3133).  Finding it significant that the new statute did 

not use the words “annoys” or “torments,” the court, applying the plain error 

standard, reversed because “the [trial] court may very well have reached a different 

conclusion had it relied on the current statutory language, which does not include 

those words.”  Id. at 4.   

Given its reversal on these grounds, the court “did not reach Dr. ’s 

First Amendment arguments.”  Id. at 2. n.2.   

The Trial Court’s Decision on Remand 

The trial court did not hear additional post-remand oral or written argument 

or receive additional evidence, but on April 12, 2016 it issued a revised ruling from 

the bench.  Tr. 4-12-16 at 4; App. at 23.5  Although this court’s decision did not 

address any First Amendment issues, the trial court sua sponte reevaluated its 

earlier determination that none of ’s speech had been First Amendment 

protected.  Specifically, it now held that, while it had correctly determined that the 

                                         
5 The relevant portion of the April 12 transcript is set out in the Appendix. 
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Avalere Email and the Facebook Email were not protected, because they did not 

constitute speech about “matters of public concern,” that ’s blog posts 

were protected speech because “the overall thrust and dominant theme of the blog 

speaks to broader public issues” and that its prior determination to the contrary had 

been a mistake.  Id. at 19-22; App. at 38-41. 

According to the trial court’s revised ruling, by sending the Avalere Email, 

which it viewed as constitutionally unprotected,  had committed the 

offense of stalking because the email’s language would cause a reasonable person 

to be “alarmed, disturbed, or frightened or suffer emotional distress” and  

both knew and intended that  would be alarmed disturbed, frightened or 

suffer emotional distress.   Id. at 12-13; App. at 31-32.  This was so, according to 

the court, because the email contained “personal or private information” and was 

sent directly to ’s employer.  Id. at 12; App. at 31.  The court made a similar 

determination with respect to the Facebook Email, holding that it constituted 

stalking because it would cause a reasonable person to be “alarmed, disturbed, or 

frightened or suffer emotional distress” and that  both knew and intended 

that  would be alarmed disturbed, frightened or suffer emotional distress.  Id. 

at 14-17; App. at 33-36.  This was so because the email discussed private 

information that “petitioner did not personally choose to disclose to his own family 

and friends.”  Id. at 15; App. at 34.  Because the sending of the Avalere Email and 

    LM
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the Facebook Email each constituted the criminal offense of stalking the protective 

order had been properly issued.  Id. at 20-22; App. at 39-41.  The court did not find 

(and  had not argued) that either of these emails contained any factual 

inaccuracies.   

 then timely filed a notice of appeal, resulting in this appeal. 

ARGUMENT 

The trial court’s determination that Appellant  had committed the 

crime of stalking, and its resultant issuance of a CPO, must be reversed because it 

is unsupported by the evidence.  While ’s statements may have caused 

annoyance or discomfort to Appellee , they cannot reasonably be interpreted 

as rising to the level of severity required to constitute stalking. 

The CPO was also improperly issued because the First Amendment protects 

’s statements.  Specifically, the stalking statute, as applied by the court to 

, imposed an impermissible content-based restriction on speech.  

Furthermore, the trial court’s view that, because ’s challenged speech was 

not (in that court’s view) on a subject of general public interest, it was not 

protected by the First Amendment, is manifestly wrong.  The First Amendment 

protects speech on both matters of public concern and on topics of private interest. 

    LM
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I. THERE WAS INSUFFICIENT EVIDENCE TO FIND THAT 

 COMMITTED A CRIME 

Although a trial court’s factual findings are entitled to deference, reversal is 

appropriate when those findings are clearly erroneous.  A decision is clearly 

erroneous if it is not supported by “by substantial reasoning drawn from a firm 

factual foundation in the record.”  In re E.D.R., 772 A.2d 1156, 1158 (D.C. 2001).  

This court “will not sustain findings in which the trial court has rejected or failed to 

draw the inferences … inescapable from the record as a whole.”  Id.  (quotations 

omitted).  In this case reversal is required under the clearly erroneous standard 

because the trial court’s factual determinations are inconsistent with the evidence.  

Under District of Columbia law “[a] petitioner,” in this case , “may 

file a petition for civil protection in the Domestic Violence Unit [of the Superior 

Court] against a respondent,” here , “who has allegedly committed or 

threatened to commit one or more criminal offenses against the petitioner.”  D.C. 

Code § 16-1003(a).  The trial court found that a CPO should issue because 

 had criminally stalked .6 

D.C.’s current stalking statute provides that  

(a) It is unlawful for a person to purposefully engage in a 

course of conduct directed at a specific individual: 

       (1) With the intent to cause that individual to: 

                                         
6 Neither  nor the trial court were of the view that a CPO could issue because 

 had “threatened to commit” a crime, instead asserting that he had actually 

engaged in stalking.    

    LM

    LM

    LM

    LM

    CB

    CB

    CB



15 

 

         (A) Fear for his or her safety or the safety of 

another person; 

         (B) Feel seriously alarmed, disturbed, or frightened; 

or 

         (C) Suffer emotional distress; 

      (2) That the person knows would cause that 

individual reasonably to: 

         (A) Fear for his or her safety or the safety of 

another person; 

         (B) Feel seriously alarmed, disturbed, or frightened; 

or 

         (C) Suffer emotional distress; or 

      (3) That the person should have known would cause a 

reasonable person in the individual’s circumstances to: 

         (A) Fear for his or her safety or the safety of 

another person;  

         (B) Feel seriously alarmed, disturbed, or frightened; 

or 

         (C) Suffer emotional distress. 

(b) This section does not apply to constitutionally 

protected activity. 

§ 22-3133.  For purposes of this section, “‘[e]motional distress’ means significant 

mental suffering or distress that may, but does not necessarily, require medical or 

other professional treatment or counseling.”  § 22-3132(4).   

The trial court’s post-remand decision separately analyzed the Avalere 

Email and the Facebook Email and determined that the sending of each 

independently constituted stalking.  Specifically, it found that in sending these 

emails  had intended to, reasonably knew and should have known that his 

conduct would cause  to “[f]eel seriously alarmed, disturbed, or frightened 

or to suffer emotional distress.”  See, e.g., Tr. 4-12-16 at 12.  But neither the 
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evidence at trial nor reasonable inferences arising from that evidence support this 

conclusion.  The trial court’s determination that stalking had occurred was 

grounded on the view that public disclosure that an unmarried man engaged in a 

brief sexual relationship with a married woman would cause “a reasonable person 

in petitioner’s circumstances to feel seriously alarmed disturbed, or frightened or to 

suffer emotional distress,” but this proposition is not self-evident and the court 

provided no meaningful explanation of why this would be so under the facts of this 

case.  Id. at 12.   

While ’s trial testimony, and common understanding of human nature, 

suggest that ’s emails caused  annoyance and discomfort, this is not 

a crime.  A finding of criminal stalking required a factual determination not only 

that  was reasonably “disturbed” or “alarmed” by the emails, but that the 

alarm or disturbance rose to the level of being “serious.”  § 22-3133(b).  “Serious” 

should be interpreted in a manner consistent with the intent of the revised stalking 

statute, which the D.C. counsel intended to apply only to “behaviors that 

potentially lead to violence, a loss in the quality of life, or even death.”   

at 3-4 (citing legislative history); see also Whitfield v. United States, 99 A.3d 650, 

656 (D.C. 2014) (court may look beyond plain language of a statute “in order to 

effectuate the legislative purpose as determined by a reading of [its] legislative 

history”).  In light of this legislative history, and the admonition that the legislation 
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is not meant to interfere with “constitutionally protected activity,” § 22-3133(b), 

the trial court was wrong to believe that the prohibition on stalking was so 

expansive as to protect a person who has sex with another person’s spouse from 

the relatively modest discomfort or embarrassment to be expected from the 

disclosure of that morally suspect conduct.   

Significantly, the trial court did not find that that anything  said to 

 violated the statute’s prohibition on statements that were meant to cause or 

reasonably could have caused him to “[f]ear for his or her safety or the safety of 

another person.”  D.C. Code § 22-3133(a)(1)(A), (b)(1)(A) and (c)(1)(A).  Indeed, 

’s suggestion to  that the two meet in person—a suggestion 

 ignored—indicates that  was not afraid of .  See Supp. 

Rec. at 54.  Consequently, there is no reasonable basis for the court’s view that 

either the Avalere Email or the Facebook Email could have been intended to or 

reasonably have been expected to “frighten[]” .  Similarly, although 

 might have made  uncomfortable, no reasonable person in ’ 

position would suffer “emotional distress” from the type of disclosures contained 

in the emails to a degree that could be characterized as “significant,” a prerequisite 

for an adverse finding under the statute’s emotional distress prong. 
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Because the Record does not support the trial court’s finding that  

committed a criminal offense, its issuance of a CPO was clear error and must be 

reversed.   

II. THE FIRST AMENDMENT PROTECTED ’S SPEECH  

A. The Protection Afforded ’s Speech Is Reviewed De Novo 

The First Amendment provides that “Congress shall make no law … 

abridging the freedom of speech, or of the press.”  U.S. Const. Amend. 1.  This 

guarantee of free expression reflects a “transcendent value to all [our] society.”  

Lewis v. New Orleans, 415 U.S. 130, 134 (1974).  Whether particular speech is 

constitutionally protected is an issue “of law, not fact,” Connick v. Myers, 461 U.S. 

138, 148 n.7 (1983), meaning that this court determines de novo whether the 

statements in the Avalere Email and the Facebook email are constitutionally 

protected.  See also Davis v. United States, 564 A.2d 31, 35 (D.C. 1989) (en banc) 

(questions of law reviewed de novo).   

B. The CPO Was an Impermissible Content-Based Restriction on 

Speech 

The issuance of the CPO was a content-based restriction on speech of the 

type the Supreme Court recently held to be impermissible in Reed v. Town of 

Gilbert, 135 S. Ct. 2218 (2015). 
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As the Court explained in Reed, because of the First Amendment  

a government … has no power to restrict expression because of 

its message, its ideas, its subject matter, or its content.  Content-

based laws--those that target speech based on its 

communicative content--are presumptively unconstitutional and 

may be justified only if the government proves that they are 

narrowly tailored to serve compelling state interests.  

 Government regulation of speech is content based if a law 

applies to particular speech because of the topic discussed or 

the idea or message expressed.  This commonsense meaning of 

the phrase “content based” requires a court to consider whether 

a regulation of speech “on its face” draws distinctions based on 

the message a speaker conveys. 

Id. at 2226-27 (citations omitted).   

In Reed a town code for signs distinguished between “Temporary 

Directional Signs,” which gave directions to certain classes of events, and other 

signs, imposing restrictions on the directional signs not imposed on other signs.  Id. 

at 2224-25.  Although there was no suggestion that the code intentionally targeted 

any particular group or point of view, the Court held that “[t]he Town’s Sign Code 

is content based on its face” because the rules “that apply to any given sign … 

depend entirely on the communicative content of the sign.”  Id. at 2227.  It rejected 

the Town’s argument that “‘content based’ [speech],” as used in the Court’s earlier 

decisions, “is a term of art that ‘should be applied flexibly’ with the goal of 

protecting ‘viewpoints and ideas from government censorship or favoritism.’”  Id. 

at 2229-30.   
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Instead, the Court held that, if a restriction on speech is content based, it is 

necessarily “subject to strict scrutiny.”  Id. at 2227.  This is so “regardless of the 

government’s benign motive, content-neutral justification, or lack of ‘animus 

toward the ideas contained’ in the regulated speech.”  Id. at 2228 (quoting 

Cincinnati v. Discovery Network, Inc., 507 U. S. 410, 429 (1993)).  Consequently, 

if a regulation of speech contains provisions that are content based, “those 

provisions can stand only if ‘the Government … [can] prove that the restriction 

furthers a compelling interest and is narrowly tailored to achieve that interest.’”  Id. 

at 2231 (quoting Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 

131 S. Ct. 2806, 2817 (2011)) (quoting Citizens United v. Federal Election 

Comm’n, 558 U.S. 310, 340 (2010))).  The Supreme Court’s precedents suggest 

that a statute subject to such strict scrutiny faces “almost certain legal 

condemnation.”  Id. at 2234 (Breyer, J., concurring in judgment).  And, indeed, 

applying strict scrutiny, Reed held that the town’s sign code was unconstitutional.  

Id. at 2231-32. 

Like the sign code in Reed, the statutory language that was the basis of the 

CPO against  constitutes, at least under the facts of this case, a content-

based restriction on speech—to determine whether a violation occurred the trial 

court reviewed the content of the speech at issue to determine whether it was 

intended to or should have been reasonably expected to alarm, disturb, frighten or 
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distress another person.  If ’s words were not of the type that might upset 

 no offense would have been committed.  Consequently, the provisions of 

the statute, as applied in this case, are constitutional only if they survive strict 

scrutiny. 

 cannot meet this heavy burden.  Even if the evidence were sufficient 

to support a finding that ’s statements “seriously” “alarmed,” or 

“disturbed” , or caused him “significant” “emotional distress” the 

government simply does not have a compelling interest in preventing speech that 

alarms, disturbs or distresses, at least when, as was the case here, that speech is not 

a threat and poses no reasonable prospect of leading to violence.  Indeed, the 

Supreme Court has repeatedly emphasized that the First Amendment protects one 

person’s right to offend another: “The mere fact that expressive activity causes hurt 

feelings, offense, or resentment does not render the expression unprotected.”  

R.A.V. v. St. Paul, 505 U. S. 377, 414 (1992); see also Lewis, 415 U.S. at 134 

(“vulgar or offensive” speech protected by First Amendment); Coates v. 

Cincinnati, 402 U.S. 611, 611, 616 (1971) (statute criminalizing speech “annoying 

to persons passing by” facially unconstitutional); Snyder v. Phelps, 562 U.S. 443, 

461 (2011) (even speech meant to “inflict great pain” may be constitutionally 

protected); Forsyth County v. Nationalist Movement, 505 U.S. 123, 134 (1992) 

(“Listeners’ reaction to speech is not a content-neutral basis for regulation.”); 
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People v. Marquan M., 19 N.E.3d 480, 487 (N.Y. 2014) (“the First Amendment 

protects annoying and embarrassing speech”); Gray v. Sobin, No. 2013 CPO 3690, 

2014 D.C. Super. LEXIS 1, at *24 (D.C. Super. Feb. 14, 2014) (Edelman, J.) (“the 

First Amendment protects even offensive and inflammatory speech,” rejecting 

claim for CPO under stalking statute).  The government simply lacks the power to 

ban truthful speech because it causes hurt feelings.7  

Furthermore, in the First Amendment context, “criminal statutes must be 

scrutinized with particular care,’” Houston v. Hill, 482 U.S. 451, 459 (1987) 

(citation omitted), “because persons whose expression is constitutionally protected 

may well refrain from exercising their rights for fear of criminal sanctions 

provided by a statute susceptible of application to protected expression.”  Lewis, 

415 U.S. at 134. 

                                         
7 There is likely no constitutional infirmity to the stalking statute’s prohibition on 

conduct that is intended to or can be reasonably expected to cause a person to 

“[f]ear for his or her safety or the safety of another person,” § 22-3133(a) (1)(A), 

(a)(2)(A), (a)(3)(A)because “[i]t is settled that the Constitution does not protect 

true threats.”  Elonis v. United States, 135 S. Ct. 2001 at 2016 (2015) (Alito, J. 

concurring in part and dissenting in part) (citing Virginia v. Black, 538 U. S. 343, 

359-360 (2003)).  In this case, however, none of ’s statements could 

reasonably have caused  to fear for his safety and the trial court did not base 

its ruling on the “[f]ear for … safety” prong of the statute.   
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C. The First Amendment Protects Speech on Private Matters 

In the trial court’s view, ’s emails were not constitutionally 

protected because they were not communications on subjects of public concern.  

But the court’s reasoning reflects a fundamental misunderstanding of the First 

Amendment, which protects speech on both matters of public concern and on 

matters largely of private interest.  

At the outset of its April 12, 2016 oral decision the trial court, citing Snyder 

v. Phelps, 562 U.S. 443 (2011), asserted that “speech regarding matters of public 

concern is usually deemed constitutionally protected while speech regarding 

matters of purely private concerns is less protected, if protected at all.”  Tr. 4-12-16 

at 8.  But, while these words imply that the trial court thought that private speech 

might sometimes be protected, it is clear from the remainder of the transcript that 

its actual understanding was that the dispositive issue was whether ’s 

speech was public or private—to the extent that his emails were about “purely 

private concerns,” id., they were, according to the court, constitutionally 

unprotected.  For example, the court concluded that the Avalere Email was “not 

constitutionally protected speech because it involves … matters of purely private 

rather than public concern.”  Id. at 9; see also id. (no First Amendment protection 

because “the email discussed petitioner’s extramarital affair with respondent’s wife 

which would only have been a concern of the parties involved.”).  It also asserted 
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that the Facebook Email was “not constitutionally protected speech because” it 

involved “matters of purely private rather than public concern.”  Id. at 13.   

The trial court’s view that, as a general matter, speech on “matters of purely 

private concerns” may not be “protected at all,” and that such speech was 

specifically not protected under the circumstances of this case, is inconsistent with 

precedent.  The Supreme Court has explained that the First Amendment “permit[s] 

restrictions upon the content of speech” only “in a few limited areas … [of] 

historic and traditional categories” that include certain “well-defined and narrowly 

limited classes of speech,” “including obscenity, defamation, fraud, incitement, 

and speech integral to criminal conduct.”  United States v. Stevens, 559 U.S. 460, 

468-69 (2010) (citations and quotations omitted).  This narrow list of restrictable 

categories, which does not include matters that are not of general concern to the 

public, cannot be added to merely because a government thinks it would be good 

public policy to do so.  Id.   

In Stevens the Court held unconstitutional a statute which prohibited certain 

depictions of animal cruelty with the intent of ending distribution of “‘crush 

videos,’ which feature the torture and killing of helpless animals and are said to 

appeal to persons with a specific sexual fetish.”  Id. at 460.  Even though such 

videos presumably would almost never be “speech regarding matters of public 

concern,” the test the trial court applied in this case, the Supreme Court rejected as 
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“startling and dangerous” government’s argument that such speech was 

unprotected by the First Amendment.  Id. at 470.  Indeed, in an earlier case the 

high court explicitly rejected the interpretation of the First Amendment that the 

trial court applied here, explaining that 

[t]he guarantees for speech and press are not the preserve of 

political expression or comment upon public affairs, essential as 

those are to healthy government….  Exposure of the self to 

others in varying degrees is a concomitant of life in a civilized 

community.  The risk of this exposure is an essential incident of 

life in a society which places a primary value on freedom of 

speech and of press. 

Time, Inc. v. Hill, 385 U.S. 374, 388 (1967). 

It is of limited relevance, that Snyder, which the trial court cited to, 

suggested that “[s]peech [that] deals with matters of public concern,” may be 

entitled to an enhanced level of constitutional protection.  In Snyder a church group 

which believed that the combat deaths of American soldiers reflected defects in the 

“moral conduct of the United States and its citizens” protested at the funeral of a 

soldier who had died in the line of duty in Iraq, carrying hateful signs which, 

among other things, celebrated the soldier’s death.  Id. at 1211-13 (statements on 

signs included “Thank God for Dead Soldiers,” and “Thank God for 9/11”).  The 

father of the fallen soldier sued for intentional infliction of emotional distress and 

the Court agreed that, as a factual matter, that the Church’s statements had in fact 

caused the father severe harm.  Id. at 1215-18.  Nevertheless, it held that, because 
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of the enhanced level of protection given to speech about matter of public concern, 

the Church was entirely protected from the consequences of its conduct.  It does 

not, however, follow that, because the extraordinarily hurtful conduct in Snyder 

was unequivocally and entirely protected as speech about matters of public 

concern, that ’s statements in this case—which cannot reasonably be 

deemed to have had a harmful impact approaching that of the intentionally hateful 

words used in Snyder—are unprotected, even accepting the trial court’s view that 

they were not about matters of public concern.   

It is also constitutionally significant that the statements that the trial court 

found constituted stalking were factually accurate.  “As a general matter, ‘state 

action to punish the publication of truthful information seldom can satisfy 

constitutional standards.’”  Bartnicki v. Vopper, 532 U.S. 514, 529 (2001) (quoting 

Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 102 (1979)).  It is true that the 

Supreme Court has been careful not “to answer categorically whether truthful 

publication may ever be punished consistent with the First Amendment,” id. at 529 

(citing Fla. Star v. B. J. F., 491 U.S. 524, 532-533 (1989)); see also id. at 533 

(Court has declined to decide categorically “whether truthful publication of private 

matters unrelated to public affairs can be constitutionally proscribed”).  But it is 

clear that if dissemination of truthful information can ever be punished it is only 

under extraordinary circumstances.  The Court, for example, has indicated that it 
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does not want to foreclose the possibility of regulating wartime “publication of the 

sailing dates of transports or the number and location of troops.”  Fla. Star, 491 

U.S. at 532. 

Florida Star v. B.J.F. demonstrates the Court’s great reluctance to restrict 

the dissemination of even highly sensitive personal information.  In that case a 

small newspaper was found civilly liable for publishing the name of a rape victim 

in contravention of a Florida law that prohibited dissemination of the names of 

such persons.  491 U.S. at 526.  A Florida appellate court affirmed on the grounds 

that “a rape victim’s name is of a private nature.”  Id. at 529 (quotation omitted).  

The Supreme Court reversed, holding that punishment for dissemination of truthful 

information “may lawfully be imposed, if at all, only when narrowly tailored to a 

state interest of the highest order,” a test which had not been met in the case, 
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despite the state’s understandable desire to protect the identities of rape victims.8  

Id. at 541. 9   

Several federal Courts of Appeals decisions are also inconsistent with the 

trial court’s view that speech on subjects of only private interest are entitled to 

little or no constitutional protection.  In Eichenlaub v. Township of Indiana, 385 

F.3d 274 (3d Cir. 2004), for example, “[t]he District Court entered summary 

judgment against the [plaintiffs] … on the ground that… the speech in question 

related to private matters, rather than matters of public concern, and, therefore, was 

unprotected by the First Amendment.”  Id. at 282.  The Third Circuit reversed, 

explaining that “except for certain narrow categories deemed unworthy of full First 

                                         
8 Florida Star deals with publication of information in a newspaper while the case 

at bar involves the dissemination of information to a much smaller number of 

persons by email, but in determining the reach of constitutionally protected 

freedom of expression courts do not distinguish between the speech and press 

clauses of the First Amendment.  Citizens United v. Federal Election Comm’n, 558 

U.S. 310, 352 (2010).  (“We have consistently rejected the proposition that the 

institutional press has any constitutional privilege beyond that of other speakers.”); 

see also Moss v. Stockard, 580 A.2d 1011, 1022 n.23 (D.C. 1990) (“media/non-

media distinction [is] inconsistent with First Amendment principle that value of 

speech does not turn on nature of its source”). 
9 Moreover, although the Reed v. Town of Gilbert focuses on the general 

impermissibility of content-based restrictions on speech, that case’s reasoning also 

undercuts the trial court’s view that private speech enjoys little or no First 

Amendment protection.  It is difficult to see how the information on “Temporary 

Directional Signs” which guided persons to private events could be construed as 

speech about important matters of public interest.  135 S. Ct. at 2224.  

Nevertheless, Reed held that such speech was constitutionally protected.  Id. at 

2232. 
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Amendment protection … all speech is protected by the First Amendment.  That 

protection includes private expression not related to matters of public concern.”  

Id. at 282-83 (emphasis added) (citing R.A.V., 505 U.S. at 382-90; Capitol Square 

Review & Advisory Bd. v. Pinette, 515 U.S. 753, 760 (1995); Connick, 461 U.S. at 

147; United Mine Workers of Am. Dist. 12 v. Ill. State Bar Ass’n, 389 U.S. 217, 

223 (1967)); see also id. at 284. (“[W]hile speech on topics of public concern may 

stand on the ‘highest rung’ on the ladder of the First Amendment, private speech 

… is still protected on the First Amendment ladder.”).  Similarly, Klen v. City of 

Loveland, 661 F.3d 498 (10th Cir. 2011), rejected the argument of defendant 

government officials that they were “entitled to qualified immunity, because ‘it 

was not clearly established in 2004-2005 that speech … addressing a private matter 

is protected by the First Amendment” because, the court held, this aspect of 

constitutional law had indeed been “clearly established” by that time.  Id. at 511.  

The Seventh Circuit reached the same conclusion in Bridges v. Gilbert, 557 F.3d 

541 (7th Cir. 2009), reversing the dismissal of a prisoner’s First Amendment action 

on grounds that the speech at issue was not on a “a matter of public issue or 

concern” because “speech can be protected even when it does not involve a matter 

of public concern.”  Id. at 546, 551.   
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CONCLUSION 

At Appellee ’s request, and on remand from Appellant ’s 

prior successful appeal in this matter, a judge in the Superior Court’s Domestic 

Violence Unit reaffirmed her earlier final judgment against .  That 

judgment found that  had committed the crime of stalking, entered a CPO 

against him and ordered him to pay compensation to .  For the reasons set 

out in this Brief, those rulings were erroneous and should be reversed in their 

entirety.   

 

 

Dated:  September 27, 2016 

 

 

 

Respectfully submitted, 

 

   /s/Matthew B. Kaplan       

Matthew B. Kaplan 

D.C. Bar No. 484760 

The Kaplan Law Firm 

509 N. Jefferson St. 

Arlington, VA 22205 

Telephone: (703) 665-9529 

Fax: (888) 958-1366 

Email: mbkaplan@thekaplanlawfirm.com 

Counsel for Appellant  
 

    LM

    LM

    LM

    CB

    CB



31 

 

CERTIFICATE OF SERVICE 

I hereby certify that on the date indicated below the foregoing (including any 

appendix or other accompanying documents) was served on all parties by mailing 

copies thereof, first class postage prepaid, to the following:  

Governor E. Jackson, III 

Law Office of Governor Jackson III LLC 

400 E. Joppa Road, Suite 50 

Towson, MD 21286 

Counsel for Appellee 

 

 

  /s/Matthew B. Kaplan       

Matthew B. Kaplan 

Date: September 27, 2016 

 


	Untitled



