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STATEMENT OF INTERESTED PARTIES 

Appellant  Mason and Appellee the United States are the only parties 

to this appeal.  Mason was represented in the Superior Court by attorney Kevin 

Mosley at trial and, for a period prior to trial, by attorney Alan S. Solomon.  The 

United States was represented at trial by Assistant United States Attorneys Ben 

Schrader and Karen Seifert.  The Court of Appeals subsequently appointed 

Andrew R. Szekely as Mason’s appellate attorney, but that appointment was 

vacated when the undersigned was appointed appellate counsel.   
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Appellant  Mason presents the following issues for review:   

 Whether the trial court erred by excluding a prospective juror who 

could decide this case pursuant to the facts and law presented at 

trial, but who believed that the criminal justice system treats black 

males less favorably than others. 

 Whether Appellant was properly convicted of two counts of 

obstruction of justice when the conduct underlying these 

convictions was a single course of conduct directed to achieving a 

single goal. 

 Whether Appellant was properly convicted of two counts of 

tampering with evidence when the conduct underlying these 

convictions was a single course of conduct directed to achieving a 

single goal. 

 Whether the trial court improperly concluded that unlawful entry 

was a lesser included offense of second degree burglary. 

 Whether there was sufficient evidence to support a finding that 

Mason had interfered with an official proceeding, an element of 

the offense of tampering. 
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STATEMENT OF THE CASE 

This is  Mason’s appeal of his conviction after a jury trial in the 

Criminal Division of the Superior Court on charges relating to an October 3, 2013 

armed robbery.   

Factual Background 

In the early morning hours of October 3, 2013 several armed men entered a 

home in the Northeast quadrant of the District of Columbia.  Tr. 11-24-14 at 54-55, 

63-101.1  The home was occupied by three residents—Mikiyas Getachew, 

Getachew’s wife, Nava Wasihun, and Getachew’s mother, Eleni Wodaje.  Id.  The 

assailants had a single gun, according to the victims, who were held at gunpoint 

while the robbers searched for and removed televisions, computers, an engagement 

ring and other items of value.  Id. at 63-101.  At the conclusion of the robbery the 

assailants obtained the keys to two cars parked at the home, a Honda SUV 

belonging to Wodaje and a Nissan Altima belonging to Wasihun, and fled in these 

vehicles, with the items they had stolen.  Id. at 95, 98-99, 101.  The vehicles were 

                                                           
1 Citations in the format “tr. [date] at [page] refer to the trial court transcripts in 

this case. 
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later found, destroyed by fire, in a field at the 600 block of Alabama Ave.2  Tr. 12-

1-14 at 522-23.   

Some time after the vehicles were burned the police located one of the 

robbers, Gregory Gantt, because he was wearing a court ordered GPS ankle 

bracelet.  Trs. 12-1-14 at 465-66; 12-02-14 at 630-32.  The police surrounded 

Gantt and four others who were with him at a vacant house at 308 Raleigh Street 

Southeast.  Tr. 12-2-14 at 637-41.  Ultimately, the police arrested all five—Gantt, 

Ricardo Blakeney, Shareem Hall, Andre Townsend and Appellant Mason.  R. 1, 

attach. pp. 1-2.3  Items that had been taken during the robbery were found at the 

house.  Tr. 12-2-14 at 649, 654. 

On January 15, 2014 the government filed an eighteen count indictment 

which asserted that the five individuals arrested—Gantt, Blakeney, Hall, 

Townsend and Mason—had each personally participated in the robbery.  R. 15.  

All except Mason apparently reached plea agreements with the government.   

On September 23, 2014 the government filed a superseding thirty-two count 

indictment which named only Mason.  R. 30.  In connection with his alleged 

personal participation in the home invasion robbery the indictment charged Mason 

                                                           
2 A photo of the two burned out vehicles was introduced at trial and is attached to 

Appellant’s Unopposed Motion to Supplement the Record, which is being filed in 

conjunction with this Brief. 
3 Citations in the format R. [number] refer to the indexed Record in this case. 
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with three counts of armed robbery, in violation of D.C. Code §§ 22-2801, 4502, 

one count of second degree burglary while armed, in violation of D.C. Code §§ 22-

801(a), 4502; eight counts of possession of a firearm during crime of violence, in 

violation of D.C. Code § 22-4504(b); and three counts of kidnapping while armed, 

in violation of D.C. Code §§ 22-2001, 4502; one count of unlawful possession of a 

firearm (prior conviction), in violation of D.C. Code § 22-4503(a)(1);4 three counts 

of first degree theft in violation of D.C. Code §§ 22-3211, 3212(a); and two counts 

of the unauthorized use of a vehicle during a crime of violence in violation of D.C. 

Code § 22-3215(d)(2)(A).  In connection with Mason’s subsequent alleged 

participation in the destruction of the two stolen vehicles he was also charged with 

two counts of destroying property in violation of D.C. Code § 22-303 and two 

counts of tampering with physical evidence, in violation of D.C. Code § 22-723.  

The tampering counts were based on the government’s theory that the vehicles 

were burned to destroy or conceal evidence of the robbery.  The indictment also 

charged Mason with burglary in connection with his presence at the 308 Raleigh 

Street address at the time of his arrest, but this was reduced to unlawful entry 

during the trial.   

                                                           
4 The indictment does not indicate whether Mason had the firearm during the 

robbery or at some latter point in time on October 3, but the government argued at 

trial that Mason had utilized the gun during the robbery.  Tr.  12-10-14 at 188. 
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The indictment also charged five counts of post-October 3 conduct.  It 

asserts few facts in support of these counts but at trial it became clear that four of 

them—two of obstruction of justice and two of tampering with physical 

evidence—were based on the government’s contention that, in phone calls to a 

friend named Davon McCrae on October 10 and October 16, 2013, Mason 

instructed his McCrae to recover the firearm supposedly used in the robbery.  Tr. 

12-10-14 at 206-209.  The indictment’s final count charged Mason with 

obstructing justice by supposedly urging Gantt to give false testimony while Gantt 

and Mason where in a court holding cell.   

Jury Selection 

On the first day of trial, during voir dire, the court and the attorneys for the 

parties individually questioned each prospective juror at the bench.  Prospective 

juror 7575-B told the court that two of her best friends were D.C. Public Defenders 

but that these attorneys had not told her anything that reflected negatively on the 

prosecution or police.  Tr. 11-20-14 at 97-98.  She also said that her half-brother 

“was put in jail for assault in Texas.”  Id. at 98.  She added that “my family thinks 

there was some racial profiling involved in it” and that, as “a black man in Texas,” 

she thought that the system had not treated him fairly.  Id. at 99.  The court then 

asked her whether the experience of her half-brother would interfere with her 

judgment in this case.  She responded that  
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I mean I think I can be impartial.  I mean I think it’s 

shaped my view of the world.  But I don’t know the 

details of this case.  I don’t think I would see my brother 

in it.  His situation is different.  But I definitely, that’s my 

experience with the system. 

Id. at 99.  The following exchange then occurred between the juror and the 

prosecutor: 

MR. SCHRADER: ….  Do you think black men in DC 

are treated fairly or unfairly by the criminal justice 

system?   

THE PROSPECTIVE JUROR: I think unfairly.  I mean 

things are tilted in the wrong direction. 

Id. at 99.   

Once the juror had returned to the audience the prosecutor moved to strike 

her for cause “based upon her statements that she believes … black men in DC are 

treated unfairly, they’re treated unfairly by the criminal justice system.”  Id. at 100.  

Appellant Mason is a black male.  Defense counsel responded that the juror “said 

she could be fair and impartial.  She said she doesn’t think [that what happened to 

her brother] will impact whether or not, you know, in dealing with Mr. Mason.”  

Id. at 101.  The court, however, granted the motion to strike, and explained its 

reasoning: 

The problem for me is that she said that she thought 

people were being treated unfairly here in DC, not just in 

Texas.  So it has to be systemic, I mean, if she believes 

that black men are being treated unfairly. 

Id.   
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Later in the voir dire the court and attorneys questioned prospective juror 

3806, who indicated that his father had been a deputy sheriff.   Id. at 117.  Defense 

counsel questioned him about how that might impact his judgment in this case: 

MR. MOSLEY: During your conversations with your 

father, did you have, did you form an opinion about the 

criminal justice system based on those conversations? 

THE PROSPECTIVE JUROR: Yes. 

MR. MOSLEY: And what is that opinion? 

…. 

THE PROSPECTIVE JUROR: Okay.  Well, it’s a 

necessary system.  Police officers, the judicial system 

exists to serve the public.  It’s a hard job, the job that 

police officers serve. 

MR. MOSLEY: It sounds like you hold police officers in 

high regard. 

THE PROSPECTIVE JUROR: I do. 

Id. at 118.  Defense counsel then moved to strike the juror for cause, explaining 

that “I don’t think this is any different” than the situation with juror 7575-B, who 

the court had stricken.  Id. at 120.  The court denied the motion, explaining that the 

situation with the earlier juror “was a little bit different.  She was talking about 

structural things.  She believed that systemically black men in DC weren’t getting 

a fair shake.”  Id. at 120. 

Physical Evidence 

The government had strong physical evidence linking Hall and Gantt to the 

robbery.  Two of Hall’s fingerprints and a palm print were found at the scene of the 

robbery, tr. 12-1-14 at 434-36, and Gantt was wearing a GPS tracking device 
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which put him at the location of the robbery at the time of the robbery.  Id. at 490.  

But no physical evidence found at the site of the robbery linked Mason to the 

crime, and neither his DNA nor fingerprints were found on any of the recovered 

stolen items.  Tr. 12-3-14 at 846-49.   

Mason’s DNA was found on a ski mask recovered by the police at the 

Raleigh Street house, id., but, the government’s DNA expert testified that this did 

not prove that Mason participated in the robbery—for example, according to the 

expert, Mason’s DNA might be present on the mask if he touched it, if the mask 

had come into contact with another item Mason had touched or if he had used it 

long ago.  Id. at 866-69. 

Testimony by Shareem Hall 

Much of the government’s case was devoted to establishing the undisputed 

facts that the robbery and subsequent destruction of the vehicles had occurred.  

What was disputed was whether Mason had participated in these events.  The three 

victims testified, but said that it was dark and at least some of the robbers had 

covered their faces, making identification impossible.  Trs. 11-24-14 at 75-77; 12-

2-14, 579, 613-14; 12-8-14 at 46, 48-49, 51, 54, 94.  The government’s contention 

that Mason had participated was based almost entirely on the testimony of robbery 

participant Shareem Hall, who gave evidence pursuant to a plea agreement.  
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Although Gantt and Townsend had also apparently reached plea deals, they did not 

testify. 

Hall testified that that, shortly after midnight on October 3, 2013, he “ran 

into” Mason and Townsend in an alley running from Raleigh Street to Parkland 

Place in Southeast D.C.  Tr. 11-25-14 at 215.  The three discussed “robbing people 

and riding around and stuff.”  Id. at 216.  They were then joined by Gantt and then 

by an individual identified only as “Little Mike.”  Id. at 216-17.  According to 

Hall, Townsend had a gun.  All five men then got into a “green Dodge Caravan” 

that Mason “had” and which Hall believed had been stolen.  Id. at 218-20.  They 

then drove to Little Mike’s house and dropped him off there.  Id. at 221-22.  The 

remaining four men then rode around for a while, purchasing and smoking 

artificial marijuana.  Id. at 225.  They then came across a taxi at East Capitol and 

Blaine Streets and decided to rob it, but the taxi pulled off before they could do so.  

Id. at 228, 230.  At some point the gun was transferred from Townsend to Gantt.  

Id. at 231.  With the taxi gone, Townsend, Gantt and Mason then accosted 

Getachew, who had been dropped off by the taxi and was trying to enter his house.  

Id. at 231-32.  Hall, who had remained with the van, soon joined them, and the four 

men forced their way into the house along with Getachew.  Id. at 231-38.   

According to Hall, once inside the robbers had held its three residents, 

Getachew, Wasihun and Wodaje, at gunpoint and searched for items of value.  At 
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one point the gun was given to Mason who used it to maintain control over the 

victims.  Id. at 240, 242-43.  According to Hall none of the robbers wore gloves.  

Id. at 246. 

Hall testified that the van that the group had arrived in “died.”  Id. at 255.  

They abandoned it, instead departing in the victims’ two vehicles.  They drove 

back to Parkland Place, where they had started, and parked the cars.  Id. at 257.  

After splitting up the cash they had robbed, they took the other items that they had 

stolen out of the vehicles and placed them in the Raleigh Street house, a residence 

that they knew to be unoccupied.  Id. at 259-60.  They then parked the cars on 

Brothers Place.  Id. at 261.  The group was then joined by Ricardo Blakeney.  Id. at 

262.  Hall, Gantt, Townsend, Blakeney and Mason then decided to burn the stolen 

vehicles to “[g]et rid of all the fingerprints and stuff.”  Id. at 264-65.  Hall 

purchased gasoline and then, by Hall’s account, the five men took the vehicles to a 

field and burned them.  Id. at 265-67.   

According to Hall, they then sold two iPhones stolen during the robbery and 

all five returned to the Raleigh Street house, where they had stashed other stolen 

items.  Id. at 267.  Once there they smoked marijuana and synthetic marijuana and 

fell asleep.  Id. at 268-69.  They were awakened by the police knocking on the 

front and back doors.  Id. at 269.  Instead of opening the door the five men took 
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refuge in the attic, taking some of what had been stolen with them.  Id. at 270-71.  

Ultimately, all five were arrested. 

Hall also testified that, while he Mason and Gantt were in a courthouse 

holding cell Mason told Gantt to falsely testify that “he [Mason] wasn’t there at the 

burglary.”  Id. at 308-09.   

Impeachment of Shareem Hall 

Mason’s defense was that Hall had a strong incentive to help the government 

and was lying.  Hall, who had initially falsely told the police he had nothing to do 

with the robbery, had subsequently learned that his fingerprints had been found at 

the scene and on a stolen gift card, leaving him with no viable defense and facing a 

sentence of up to 331 years.  Id. at 321.  Hall knew that the government would put 

little value on any testimony he gave against Gantt because it had virtually 

incontrovertible GPS evidence against him.  Moreover, prior to implicating Mason, 

Hall learned that Townsend had pled guilty and, defense counsel suggested to the 

jury, Hall also knew that Townsend had implicated Blakeney.  Id. at 330-31.  

Consequently, the only information of real value that Hall could give the 

government in exchange for leniency was evidence against Mason, the defendant 

who the government could not otherwise link to the crime.  Hall also had reason to 

be upset with Mason—the government had initially insisted on a wired plea 

agreement, but Mason was refusing to accept it, meaning that he was standing in 
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the way of Hall’s ability to receive a reduced sentence.  Id. at 327-28 (“Q. You 

were mad that he would not take a plea, right?  A. Yes.”).  Defense counsel also 

argued that Hall’s undisputed friendship with Blakeney gave him a motive to 

protect Blakeney by falsely testifying that Mason, not Blakeney, had participated 

in the robbery. 

Other Evidence 

Although the robbery victims indicated that they could not identify the 

perpetrators because their faces had been concealed, Mason’s hands were 

prominently tattooed.  Tr. 12-8-14 at 216.  Even though none of the perpetrators 

apparently used gloves, no victim testified that any of them had any such tattoos.  

Moreover, despite their apparent plea deals, the government did not present 

testimony from any of the others it alleged had committed the robbery.  Id.  It also 

presented no evidence about the van which Hall had said the perpetrators had 

abandoned at the scene. 

Mason rested his case without putting on any evidence.  Tr. 12-10-14 at 181. 

Addition of Unlawful Entry Charge 

At the close of the government’s case defense counsel made a motion for 

judgment of acquittal (“MJOA”) on all charges.  Tr. 12-9-14 at 142.  He 

emphasized in particular the government’s failure of proof as to one of the 
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elements of the second degree burglary while armed charge arising from the 

robbers’ entry into the Raleigh Street house—“the government has not offered any 

evidence of what crime is alleged -- was going to be committed” at the time of the 

entry.  Id; see also Crim. Jury Instructions for the District of Columbia, No. 

5.101(B) (government must prove that “[a]t the time of the entry” the defendant 

“intended to commit [an] offense”).  Despite the government’s objections, the 

court agreed and dismissed the burglary charge.  Tr. 12-9-14 at 146.  The 

possession of a firearm during a crime of violence count based on the burglary 

charge was also dismissed.    

Later that day the government asked that, in light of the court’s decision, an 

unlawful entry charge be substituted for the second degree burglary count on the 

grounds that unlawful entry was a lesser included offense of burglary.  Id. at 171-

72.  Defense counsel objected, explaining that “now is not the time” to add a new 

charge.  Id. at 172.   The trial court disagreed, granting the government’s request 

because “it’s a lesser-included” and substitution of a lesser included offense for a 

dismissed charge “happens all the time.”  Id. 

Verdicts 

The jury began its deliberations on the afternoon of Wednesday, December 

10, 2014.  Tr. 12-10-14 at 274.  Late on the morning of the following day the court 

advised the parties that it had “received a [jury] note that says, ‘Must we determine 
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that an item was removed to find the defendant guilty of tampering?’  And they’re 

referencing Count 35, which is the tampering related to the October 10th and 

October 16th jail calls.”  Tr. 12-11-14 at 289.  After consultation with the parties 

the court answered “yes” to the question.  Id. at 292.  On the afternoon of 

December 12 the jury asked “[c]an we find the Defendant guilty of count 24, 

unlawful possession, on the basis that he aided and abetted the commission of the 

other alleged offenses but did not himself have physical possession of a firearm?”  

Tr. 12-12-14 at 2.  After consultation with the parties the court answered in the 

negative.  Id. at 10. 

Also on the afternoon of the twelfth the jury returned verdicts on charges 29-

38 on the verdict sheet.  It found Mason guilty on each of the two counts of 

destroying property and tampering with physical evidence based on the burning of 

the Nissan Altima and Honda CRV.  Tr. 12-12-14 at 6-8; R. 39.  Mason was also 

found guilty of unlawful entry to the Raleigh Street house and on the two counts of 

obstruction of justice arising from the jail phone calls.  Tr. 12-12-14 at 6-8; R. 39.  

Mason was found not guilty on the two tampering with physical evidence charges 

arising from the jail calls and of the obstruction of justice charge arising from his 

supposed February 28, 2014 holding cell conversation with Gantt.  Tr. 12-12-14 at 

6-8; R. 39.   
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The jury resumed deliberations on the remaining twenty-one counts on the 

following Monday, December 15.  Tr. 12-15-14 at 303.  Later that morning, just 

before the lunch break, it delivered a not guilty verdict on the unlawful possession 

of a firearm count.  Id. at 314.  Deliberations on the remaining counts continued 

but, despite a Winters instruction, the jury was unable to reach any other verdicts 

and, on the afternoon of the fifteenth, the court declared a mistrial on the remaining 

charges.  Id. at 317. 

Having given counsel notice of his intention to do so, prior to releasing the 

jury the court asked the foreperson how the jury was split.  The foreperson 

responded that “[f]rankly, it was roughly down the middle the start of the day, and 

there were holdouts.  But the majority of the jury by the time [we] ended today 

voted to acquit.”  Id. at 318. 

Mason was sentenced to 60 months for each of his two destruction of 

property convictions, twelve months for each of his tampering with physical 

evidence convictions, 180 days for his unlawful entry conviction and 60 months 

for each of the two obstruction of justice convictions.  R. 44.  All sentences are to 

run consecutively, making for a total term of incarceration of 22.5 years.  Id.  At 

the government’s request the charges on which the jury had hung were dismissed 

without prejudice on March 12, 2015.  Dkt. 371. 
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ARGUMENT 

Because of a significant error in the jury selection process, the results of the 

trial must be vacated.  Mason was also improperly convicted on multiple counts of 

tampering and obstruction of justice where the evidence showed that, at most, a 

single count of each offense had occurred.  Separately, his conviction for unlawful 

entry was erroneous because it was not a lesser included offense of the second 

degree burglary offense he was originally charged with.  And, finally, Mason’s 

conviction on the two tampering charges must also be reversed because there was 

no evidence that his actions were meant to interfere with an official proceeding, as 

that term has been interpreted by this court. 

The trial court’s most significant error was its exclusion of the potential 

juror who believed that, as an abstract matter, the criminal justice system is biased 

against black men, but who credibly testified that she would decide this case based 

on the merits.  Analogous Supreme Court precedent in capital cases has required 

reversal in comparable circumstances on the grounds that dismissing a juror 

personally opposed to capital punishment but capable of deciding the case based 

on the law violates a defendant’s Sixth Amendment right to an impartial jury.  The 

situation here is conceptually the same: by closing the jury to those who believe 

that the criminal justice system is not race-blind—a view widely held and not 
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unreasonable—the trial court denied Mason an impartial jury.  Consequently, 

reversal is required. 

For independent reasons, one of Mason’s two convictions for obstruction 

and one of his two convictions for tampering with evidence must also be set aside.  

Mason’s obstruction convictions were based on his request to a friend to recover 

something—the government argued that it was the gun used in the robbery—from 

the Raleigh Street residence.  Although Mason made multiple requests to his friend 

to find the item, there was a single effort to conceal a single item of evidence and, 

consequently, a single violation of the obstruction of justice statute.  Mason’s 

convictions for tampering are similarly flawed because, although two vehicles 

were burned, there was only a single tampering offense—the vehicles were 

destroyed at the same time and place by the same individuals for the single purpose 

of destroying evidence.  Consequently, there was a single violation of the 

tampering statute.   

Also erroneous is the trial court’s decision, over objection, to permit the 

prosecution to replace the dismissed second degree burglary count with an 

unlawful entry charge because it was based on the trial court’s erroneous belief that 

unlawful entry was a lesser included offense of second degree burglary.  

Additionally, Mason’s conviction for tampering cannot stand for the independent 
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reason that no evidence was introduced indicating that he intended to interfere with 

an “official proceeding” as that term is used in the statute. 

I. THE EXCLUSION OF A JUROR BASED ON HER VIEW THAT THE 

JUSTICE SYSTEM TREATS BLACK MEN UNFAIRLY WAS 

REVERSIBLE ERROR 

“The American tradition of trial by jury … necessarily contemplates an 

impartial jury drawn from a cross-section of the community.”  Ballard v. United 

States, 329 U.S. 187, 192 (1946) (quoting Thiel v. S. Pac. Co., 328 U.S. 217 

(1946)).  The purpose of voir dire is to provide a reasonable assurance that the jury 

is impartial, as is required by the Sixth Amendment.  Jenkins v. United States, 541 

A.2d 1269, 1272 (D.C. 1988); U.S. Const. amend. 6.  Although the trial court has 

considerable discretion, “the trial court’s discretion over the conduct of voir dire is 

subject to ‘the essential demands of fairness.’”  Jenkins, 541 A.2d at 1272 (quoting 

Cordero v. United States, 456 A.2d 837, 841 (D.C. 1983)).5  “[I]t is the adversary 

seeking exclusion [of a potential juror for cause] who must demonstrate, through 

questioning, that the potential juror lacks impartiality.  Wainwright v. Witt, 469 

                                                           
5 Even when not a constitutional violation, a serious voir dire defect may 

nevertheless require reversal.  Jenkins, for example, reversed for the trial court’s 

failure to inquire about a juror’s prejudice in favor of the police, explaining that 

“an appellate court should reverse trial court rulings at voir dire not only for 

unconstitutional abuse of discretion but also for failure to satisfy a 

nonconstitutional standard of fairness -- a standard developed by the appellate 

court in exercising its supervisory power over the administration of criminal 

justice.”  541 A.2d at 1273 (D.C. 1988). 
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U.S. 412, 423 (1985) (citing Reynolds v. United States, 98 U.S. 145, 157 (1879)).  

Under the circumstances of this case the trial court’s discharge of potential juror 

7575-B was reversible error. 

A. The Exclusion of Juror 7575-B Was Error 

The trial court’s decision to exclude juror 7575-B was based on a mistake of 

law.  The court did not doubt the credibility of the juror’s testimony that, 

regardless of her personal beliefs about how the system functions in general, she 

would decide this cased on the merits.  Instead, it wrongly believed that a person’s 

belief that black men are sometimes treated unfairly necessarily indicates a 

disqualifying anti-government prejudice.  Because the trial court’s mistake was one 

of law, its decision is subject to de novo review.  Davis v. United States, 564 A.2d 

31, 35 (D.C. 1989) (en banc) (“where the matter under review requires invocation 

or declaration of a fact-free general principle of law, the court will … review the 

matter ‘de novo.’  [This] … empowers the appellate court, based on an original 

appraisal of the record, to reach a different result from the trial court without 

deference to that court’s findings.”).6    

                                                           
6 Even if the exclusion of the potential juror were subject to abuse of discretion 

review, “a court by definition abuses its discretion when it makes an error of law.”  

Julian Ford v. ChartOne, Inc., 908 A.2d 72, 84 (D.C. 2006) (quotations omitted) 

(citing Allen v. Yates, 870 A.2d 39, 50 (D.C. 2005)). 
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Juror 7575-B’s views are hardly novel or unusual.  According to one 

reputable research institution, in mid-2013 44% of all U.S. adults believed that 

blacks are treated “less fairly” than whites in dealing with the police, compared to 

45% who do not think that this is the case.  Pew Research Center, King’s Dream 

Remains an Elusive Goal; Many Americans See Racial Disparities, at 39-42 (Aug. 

22, 2013) (available at http://www.pewsocialtrends.org/files/2013/08/final_full_

report_racial_disparities.pdf).7  Among whites 37% felt that police treatment of 

blacks was unfair while 70% of blacks thought this to be the case.  Id.  Moreover, 

35% of all adults and 68% of all blacks think that blacks are treated less fairly than 

whites in the courts.  Id.  In other words, the criteria applied by the trial court 

would exclude nearly half of all Americans from serving on the jury of a black 

male, and blacks would be a disproportionate share of those excluded.  

Furthermore, in the District of Columbia disparate treatment of blacks may be 

more than merely a widely held public perception—it is arguably an objective fact.  

See Washington Lawyers’ Committee for Civil Rights and Urban Affairs, Racial 

Disparities in Arrests in the District of Columbia, 2009-2011, at 1-5 (July 2013) 

(available at http://www.washlaw.org/pdf/wlc_report_racial_disparities.pdf) (data 

                                                           
7 Pew Research Center public opinion surveys have been relied upon by appellate 

courts.  See, e.g., Riley v. California, 134 S. Ct. 2473, 2484 (2014) (citing Pew 

report on smartphone ownership); Obergefell v. Hodges, 135 S. Ct. 2584, 2629 

n.19 (2015) (Scalia, J., dissenting) (citing Pew data on percentage of Americans 

who are evangelical Christians). 

http://www.pewsocialtrends.org/files/2013/08/final_full_report_racial_disparities.pdf
http://www.pewsocialtrends.org/files/2013/08/final_full_report_racial_disparities.pdf
http://www.washlaw.org/pdf/wlc_report_racial_disparities.pdf
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from D.C. Superior Court and Metropolitan Police indicate apparent 

disproportionate arrest of blacks for various offenses.).  

Case law directly on point is limited, presumably because views such as 

those expressed by potential juror 7575-B are seldom the basis for dismissal for 

cause.  But cases on the exclusion of jurors who have reservations about capital 

punishment in death penalty cases is instructive.  The Supreme Court has 

repeatedly held that, in such cases, “a juror may not be challenged for cause based 

on his views about capital punishment unless those views would prevent or 

substantially impair the performance of his duties as a juror in accordance with his 

instructions and his oath.”  Adams v. Texas, 448 U.S. 38, 45 (1980).  This is 

because  

“[it] is entirely possible that a person who has a ‘fixed 

opinion against’ or who does not ‘believe in’ capital 

punishment might nevertheless be perfectly able as a 

juror to abide by existing law -- to follow conscientiously 

the instructions of a trial judge and to consider fairly the 

imposition of the death sentence in a particular case.” 

Id. at 44-45 (quoting Boulden v. Holman, 394 U.S. 478, 483-484 (1969)).  The 

government has “no valid interest in such a broad-based rule of exclusion.”  Id. at 

43.  On the other hand, such a rule would “seriously prejudice[]” a defendant 

because it would “exclude[e] all those who opposed capital punishment,” 

“produc[ing] a jury uncommonly willing to condemn a man to die.”  Id. at 43-44.  

(quotations omitted) (citing Witherspoon v. Illinois, 391 U.S. 510, 518-20 (1968)). 
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There is no logical or jurisprudential reason that the holdings of these cases 

should be limited to cases involving capital punishment.  Indeed, the Court has said 

that they should not be, explaining that “there is nothing talismanic about juror 

exclusion” in these cases “merely because they involve[] capital sentencing juries” 

because they are “not grounded in the Eighth Amendment’s prohibition against 

cruel and unusual punishment, but in the Sixth Amendment,” which guarantees an 

impartial jury.  Wainwright, 469 U.S. at 423. 

Here, as in Adams, there is no state interest in a broad rule excluding 

individuals who think that African-Americans are disadvantaged in the criminal 

justice system, provided that, as in this case, the individual can follow the court’s 

instructions.  Moreover, as was true in Adams, such a rule unfairly prejudices 

defendants, especially black defendants, by excluding from the jury individuals 

who might well be less likely to convict.8   

                                                           
8 In King v. State, 414 A.2d 909 (Md. 1980), a case involving marijuana possession 

and distribution charges, Maryland’s Court of Appeals, relying on the Supreme 

Court’s capital punishment jurisprudence, held that the trial court had committed 

reversible error “by excluding any juror who expressed a personal belief that the 

law concerning marijuana should be changed without inquiring whether or not that 

belief would prevent the juror from fairly and impartially deciding the case in 

accordance with existing law on the evidence presented.”  Id. at 539.  The court 

noted that “if all such individuals were automatically excluded from juries hearing 

criminal cases like the instant one, a large part of the community would be 

excluded from jury service in many criminal prosecutions under the laws relating 

to controlled dangerous substances,” a development inconsistent with the concept 

that juries should be selected from “a fair cross section” of the population.  Id. at 
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B. The Error Is Structural and Reversal Is Required 

The erroneous exclusion of a juror in these circumstances requires automatic 

reversal.  As the Supreme Court explained, 

[b]ecause the Witherspoon-Witt standard is rooted in the 

constitutional right to an impartial jury and because the 

impartiality of the adjudicator goes to the very integrity 

of the legal system, the Chapman harmless-error analysis 

cannot apply.  We have recognized that some 

constitutional rights are so basic to a fair trial that their 

infraction can never be treated as harmless error.  The 

right to an impartial adjudicator, be it judge or jury, is 

such a right.   

Gray v. Mississippi, 481 U.S. 648, 668 (1987) (citations, quotations and brackets 

omitted);9 accord Davis v. Georgia, 429 U.S. 122, 122-23 (1976) (per curiam) 

(“[t]he rationale of Witherspoon and its progeny” is violated where a single juror 

opposed to capital punishment is excluded, even absent “evidence of a systematic 

and intentional exclusion” of such persons).   

                                                           

536-37; see also Woods v. United States, 65 A.3d 667, 671 n.8 (D.C. 2013).  

(“[s]ince the District of Columbia derives its common law from Maryland, 

decisions of the Court of Appeals of Maryland on questions that have not been 

determined by this court are of great weight”) (quotations and brackets omitted). 
9 The quoted portion of the Court’s opinion was adopted by a four judge plurality.  

But Justice Powell’s concurrence also endorsed the view that “a harmless-error 

analysis is inappropriate.”  Id. at 669-70 (Powell, J. concurring in part and 

concurring in judgment).  Moreover, Rivera v. Illinois, 556 U.S. 148, 161 (2009), 

cited Gray for the proposition that “dismissal of a juror in violation of 

Witherspoon” is not subject to harmless error analysis.  Id. at 161. 
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C. Juror 757-B’s Exclusion Is Not Harmless Error 

Even if the trial court’s error is not structural, and Gray’s rule of automatic 

reversal does not apply, because Mason’s Sixth Amendment rights were violated 

his conviction may nevertheless be upheld “only if the government demonstrates 

that the error was harmless beyond a reasonable doubt.”  Ellis v. United States, 941 

A.2d 1042, 1048 (D.C. 2008) (citing Chapman v. California, 386 U.S. 18, 23 

(1967)).  Here no such finding could be made—the key evidence against Mason 

was the plea deal induced testimony of Hall, much of which the jury clearly, and 

understandably, disbelieved.  For example, although Hall testified that Mason had 

personally wielded a weapon during the robbery, tr. 11-25-14 at 247-52, the jury 

acquitted him on all of the weapons charges.  Moreover, the jury also acquitted 

Mason on the obstruction charge which was based on Hall’s testimony that he had 

heard Mason tell Gantt to falsely say that Mason had not participated in the 

robbery.  Id. at 308-09.   

Also relevant to the harmlessness analysis is the evident difficulty that the 

jury had reaching its verdicts.  It deliberated at length and ultimately hung on the 

most serious charges against Mason, with the jury foreman telling the trial court 

that, at the end of deliberations, a majority were leaning toward acquittal.  See 

Barron v. United States, 818 A.2d 987 (D.C. 2003) (in determining the impact of 

an error “we must also consider the jury’s actions during deliberations”); Allen v. 
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United States, 837 A.2d 917, 922 (D.C. 2003) (“Resolution of the harmless error 

question involves an examination of among other things the indicia of the trier’s 

belief that the case is ‘close’ such as the length of deliberations and questions 

raised by the jury”) (quoting Brooks v. United States, 367 A.2d 1297, 1309 (D.C. 

1976) (internal punctuation omitted)).   

II. MASON WAS IMPROPERLY CONVICTED ON MULTIPLE 

COUNTS OF TAMPERING AND OBSTRUCTION FOR SINGLE 

OFFENSES 

Mason was convicted of two counts of obstruction of justice in support of 

what the government portrayed as a single scheme—a supposed effort to have a 

friend find the gun used in the home invasion robbery.  He was also convicted of 

two counts of tampering with physical evidence arising from what was essentially 

a single event—the destruction of the vehicles stolen from the complaining 

witnesses, purportedly to destroy evidence of the robbery.  But these charges 

against Mason are multiplicitous10—accepting the government’s evidence as true, 

Mason could have been convicted of a single count of obstruction of justice and a 

single count of tampering. 

                                                           
10 “A multiplicitous indictment charges a single offense in several counts” and can 

occur “when a series of repeated acts are charged as separate crimes but the 

defendant claims they are part of a continuous transaction and therefore a single 

crime.”  5 Wayne R. LaFave, Substantive Criminal Law, § 19.3(e).   



26 

 

A. Multiple Convictions for Closely Related Conduct Are 

Multiplicitous Absent Contrary Legislative Intent 

The Supreme Court analyzed multiplicity in Bell v. United States, 349 U.S. 

81 (1955), reversing one of Bell’s two convictions for violating the Mann Act, 

which prohibits “knowingly transport[ing] in interstate or foreign commerce … 

any woman or girl” for an immoral purpose.  Id. at 82.  Bell had transported two 

women, but on a single trip.  The Court noted that “Congress could no doubt make 

the simultaneous transportation of more than one woman in violation of the Mann 

Act liable to cumulative punishment for each woman so transported.  The question 

is: did it do so?”  Id. at 82-83.  The statutory language did not clearly express the 

legislature’s intent—it could reasonably be read as either creating a “unit of 

prosecution” for each trip or for each person.  Id. at 83.  Because the unit of 

prosecution was ambiguous the rule of lenity was applied—“if Congress does not 

fix the punishment for a federal offense clearly and without ambiguity, doubt will 

be resolved against turning a single transaction into multiple offenses.”  Id. at 84.  

Such a rule is consistent with the “presupposition of our law to resolve doubts in 

the enforcement of a penal code against the imposition of a harsher punishment.”  

Id. at 83. 

In Blackmone v. United States, 151 A.2d 191 (D.C. 1959), the defendant 

made a false statement which resulted in her receiving numerous government 

payments and was convicted on two counts of violating a law which made it illegal 
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to “receive[] for the benefit of any child any allowance knowing it to have been 

fraudulently obtained.”  Id. at 192.  Although Blackmone had received multiple 

payments, the court, citing Bell, held that only one of the counts could stand 

because it appeared that Congress had intended to “reach a pattern of conduct 

rather than to penalize a series of acts which manifest the pattern.”  Id. at 195. 

Numerous other District of Columbia decisions have similarly relied on Bell 

and its progeny.  In Cormier v. United States, 137 A.2d 212 (D.C. 1957), the court 

found that ambiguity in the statute meant that the defendant could only be 

convicted of a single count of carrying a pistol without a license.  Id. at 217.  In 

Bean v. United States, 576 A.2d 187 (1990), the court, having raised the issue sua 

sponte, held that the defendant could only be convicted of a single count of 

carrying a dangerous weapon, despite having had two weapons, because of “the 

absence of clear legislative intent” to make the number of weapons possessed the 

unit of prosecution.  Id. at 190.  It explained that Bell’s reasoning was intended “to 

prevent the transfer of the legislature’s power to choose” what constitutes a crime 

to the executive and judicial branches.  Id. at 191.   

In determining the proper unit of prosecution courts have looked at whether 

the statute explicitly criminalizes a specific act or whether it could instead be 

reasonably interpreted as prohibiting a course of conduct.  For example, in Briscoe 

v. United States, 528 A.2d 1243 (D.C. 1987), the defendant was charged with two 
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separate marijuana possession charges, one for “PCP-laced marijuana found in the 

kitchen trash” and one for “the rest of the marijuana found in the bedroom.”  Id. at 

1244.  The key issue was whether, under the statute, “individual acts are 

prohibited, or the course of action which they constitute….  If the latter, there can 

be but one penalty.’”  Id. at 1246 (alteration in original).  One of the two 

convictions was overturned because possession was deemed a continuing offense.  

Id. at 1246-47.  Similarly, in Whylie v. United States, 98 A.3d 156 (D.C. 2014), 

this court held that, because the relevant statutory language was ambiguous, that 

the D.C. stalking statute criminalized a course of conduct, not specific acts of 

harassment.  Id. at 165.  As a result, the making of over 1,500 similar harassing 

phone calls could only be charged as a single count.  Id. at 164; see also United 

States v. Universal C. I. T. Credit Corp., 344 U.S. 218, 228-31 (1952) (because 

intended unit of prosecution was ambiguous, failure to pay overtime to multiple 

employees over multiple weeks was course of conduct and single criminal 

violation).   

B. Mason’s Convictions Were Multiplicitous 

Mason was convicted under the “due administration” prong of the 

obstruction of justice statute, which provides that “(a) A person commits the 

offense of obstruction of justice if that person:…  Corruptly, or by threats of force, 

any way obstructs or impedes or endeavors to obstruct or impede the due 
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administration of justice in any official proceeding.”  D.C. Code § 22-722.  The 

crime of tampering occurs when “knowing or having reason to believe an official 

proceeding has begun or knowing that an official proceeding is likely to be 

instituted, [a] person alters, destroys, mutilates, conceals, or removes a record, 

document, or other object, with intent to impair its integrity or its availability for 

use in the official proceeding.”  § 22-723. 

Apparently no case discusses the unit of prosecution for the relevant D.C. 

obstruction and tampering statutes.  Nevertheless, there seems little doubt that the 

quoted section of the obstruction statute is meant to address a course of conduct.  

Moreover, the tampering statute likely was meant to achieve a similar result, not to 

literally mean that a new offense is committed every time a person destroys “a 

record, document, or other object.”  A broader interpretation of tampering leads to 

results undoubtedly inconsistent with the legislative intent—for example, a person 

who shreds 100 documents taken from a single file drawer would have committed 

100 offenses.11  In any event, as both the obstruction and tampering offenses can be 

                                                           
11 In Ladner v. United States, 358 U.S. 169, 177 (1958), the Court rejected such 

and expansive statutory interpretation, refusing to accept the government’s view 

that the unit of prosecution for a statute prohibiting assaulting federal employees 

was the number of victims, not the number of assaults: 

[Such] an interpretation … would produce incongruous 

results.  Punishments totally disproportionate to the act of 

assault could be imposed because it will often be the case 

that the number of officers affected will have little 
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reasonably interpreted as being continuing crimes, the rule of lenity requires that 

they be so treated. 

According to the government’s theory, both counts of obstruction of justice 

arose from Mason’s effort to have his friend Davon McCrae find and retrieve the 

gun used in the robbery.  Tr. 12-10-14 at 206-08.  The two men initially discussed 

the issue on October 10, 2013 and then had a follow-up conversation on October 

16 after McCrae’s initial attempt to find the gun was unsuccessful.  Id.  This was a 

single scheme to obstruct justice—it involved the same individuals attempting to 

interfere with the same proceeding in the same way—and the fact that there was a 

discussion on two separate days as to the gun’s location does not convert this 

single scheme into two separate crimes.12   

                                                           

bearing upon the seriousness of the criminal act….  Thus 

… one who shoots and seriously wounds an officer 

would commit one offense punishable by 10 years’ 

imprisonment, but if he points a gun at five officers, 

putting all of them in apprehension of harm, he would 

commit five offenses punishable by 50 years’ 

imprisonment…. 
12 It is not clear that the government’s hypothesis that the item Mason was asking 

McCrae to find was a gun is correct, but it is clear from the telephone recordings 

played at trial (filed as attachments to Appellant’s Motion to Supplement the 

Record) that whatever Mason asked McCrae to find on the tenth was the same 

thing he asked him to locate on the sixteenth.  In other words, no reasonable jury 

could conclude that Mason asked McCrae to find a particular item on October 10 

and then, in furtherance of a separate scheme, asked him to find a different item six 

days later.   
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Similarly, the tampering counts on which Mason was convicted reflect a 

single continuing offense—a single group of individuals acted in concert and at the 

same time and place to destroy property for a single purpose—to conceal evidence 

of an armed robbery.13   

C. Mason Did Not Waive His Multiplicity Claims 

Because a multiplicity claim raises an issue of statutory construction, the 

failure of Mason’s attorney to argue multiplicity to the trial court does not affect 

the standard of review in this court.  Indeed, Harris v. District of Columbia, 991 

A.2d 1199 (D.C. 2010), rejected the government’s argument that this court was 

required to “to apply plain error review because appellant failed to object to the 

multiplicitous charging at trial,” explaining that “[t]his court … has … not 

refrained from reaching merger issues which become apparent for the first time on 

appeal, … even if not specifically raised by the appellant.”  Id. at 1203 (citing 

                                                           
13 Unlike the tampering charges, the two charges of destruction of property against 

Mason may have been proper because there were two victims—the owner of each 

vehicle.  C.f. Graure v. United States, 18 A.3d 743, 764 n.32 (D.C. 2011) (separate 

convictions for robbery victimizing two individuals appropriate because “there is 

no doubt that the robbery statute was designed to safeguard individual citizens 

from being robbed”).  However, the “victim” of the tampering offense was not any 

individual, but the government and its interest in the administration of justice.  See 

id. (noting that under federal statute only single conviction permissible for 

assaulting multiple federal employees because “it was at least as plausible that the 

statute’s primary purpose was to foster the smooth functioning of the federal 

government as it was to protect [individual] federal officers from harm”) (citing 

and summarizing holding in Ladner, 358 U.S. at 176). 
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Brown v. United States, 795 A.2d 56, 62 n.3 (D.C. 2002); see also Bean, 576 A.2d 

at 187 (dismissing count for multiplicity on direct appeal, having raised issue sua 

sponte); accord Williams v. United States, No. 13-CF-1312, 2016 D.C. App. 

LEXIS 6, at *17 (D.C. Jan. 21, 2016) (reversing attempted robbery and possession 

of a firearm during a crime of violence convictions because they merged with 

felony murder conviction).  

III. THE UNLAWFUL ENTRY CHARGE MUST BE DISMISSED 

BECAUSE IT IS NOT A LESSER INCLUDED OFFENSE OF 

BURGLARY 

The trial court’s mid-trial grant of the prosecution’s motion to replace the 

dismissed burglary charge with unlawful entry was erroneous as a matter of law—

the trial judge permitted the substitution because he wrongly believed that unlawful 

entry was a lesser included offense of burglary.  Because Mason was not indicted 

for unlawful entry and because unlawful entry is not, in fact, a lesser included 

offense of burglary, Mason’s conviction on that charge must be reversed.   

 An offense is a lesser-included offense if “the 

elements of the lesser offense are a subset of the elements 

of the charged offense.”  Schmuck v. United States, 489 

U.S. 705, 716 … (1989).  In other words, to constitute a 

lesser-included offense, “‘the lesser [offense] must be 

such that it is impossible to commit the greater without 

first having committed the lesser.’”  Schmuck, 489 U.S. 

at 719.  

Alfaro v. United States, 859 A.2d 149, 155-56 (D.C. 2004).  The elements of 

unlawful entry are that  
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(1) The defendant “entered, or attempted to enter,” a 

private dwelling or part thereof; (2) The defendant 

“entered, or attempted to enter the property voluntarily, 

on purpose, and not by mistake or accident”; (3) The 

defendant “did so without lawful authority”; (4) “The 

entry or attempt to enter was against the will” of “the 

person lawfully in charge of the premises”; and (5) The 

defendant “knew or should have known that s/he was 

entering against that person’s will.”   

Ortberg v. United States, 81 A.3d 303, 309 (D.C. 2013) (quoting Crim. Jury 

Instructions for the District of Columbia, No. 5.401) (emphasis by the court).  

These elements do not overlap with those of second degree burglary:  the factfinder 

in such burglary cases must determine that (1) the defendant “entered” the 

“dwelling” “room” or “building” “of another” and (2) that, at “the time of the 

entry,” “the defendant intended to commit [an] …  offense.”  Crim. Jury 

Instructions, No. 5.101(B).   

In other words, to commit unlawful entry the defendant must enter the 

relevant place unlawfully, against the will of the person in charge of it and 

knowing or having reason to know that he was acting against the will of that 

person.  None of these elements is an element of burglary.  Consequently, because 

it is possibly to commit burglary without also committing unlawful entry, unlawful 

entry is not a lesser included offense of burglary.  In fact, in Sydnor v. United 

States, No. 14-CF-1170, 2016 D.C. App. LEXIS 2, at *10 (D.C. Jan. 14, 2016), the 

court acknowledged there was reason to believe that, in light of Byrd v. United 
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States, 598 A.2d 386, 389 (D.C. 1991) (en banc) (adopting Blockburger v. United 

States, 284 U.S. 299, 304 (1932)), it was no longer permissible (if it ever had been) 

to consider unlawful entry a lesser included offense of burglary.  But the court did 

not decide the issue because, in that case, the defendant had requested that the jury 

treat unlawful entry as a lesser included offense of burglary and could not be 

permitted to take a contrary position on appeal.  Sydnor, 2016 D.C. App. LEXIS 2, 

at *10.   

In this case, however, not only did defense counsel not ask for unlawful 

entry to be treated as a lesser included offense, he affirmatively objected to 

presenting the charge to the jury.  Although counsel’s initial point seems to have 

been that it was procedurally too late for the government to add a new charge, the 

court directly addressed and ruled on the issue relevant to this appeal, finding that 

unlawful entry is “a lesser included” offense for second degree burglary.14  Tr. 12-

9-14 at 172. 

                                                           
14 While Defense counsel did not explicitly argue that unlawful entry was not a 

lesser included offense, it would have been pointless for him to do so in light of the 

court’s emphatic assertion that it was such an offense.  Moreover, given that 

second degree burglary was one of the least serious charges against Mason, it 

would be understandable if defense counsel had not focused on this issue.  See 

Hawkins v. United States, 119 A.3d 687, 701 (D.C. 2015) (unobjected to jury 

instruction regarding obstruction charge reviewed de novo when parties and trial 

court were understandably focused on murder charge in same case.) (citing 

(Ronald) Wynn v. United States, 80 A.3d 211 (D.C. 2013). 
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IV. THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE TWO 

TAMPERING CONVICTIONS  

There was insufficient evidence to prove one of the elements required to 

convict on the tampering charges arising from the burning of the stolen vehicles.  

The government was required to prove that the defendant acted “knowing or 

having reason to believe an official proceeding has begun or knowing that an 

official proceeding” targeting the defendant “is likely to be instituted.”  D.C. Code 

§ 22-723.  There was, however, no evidence that, at the time the vehicles were 

destroyed, Mason or anyone acting in concert with him knew or had reason to 

believe that an official proceeding against them, as that term is used in the statute, 

had been or was likely to be instigated.  Because this issue is essentially one of 

law, de novo review applies. 

A. There Was No Evidence that Mason Knew He Was the Target of 

an Official Proceeding 

The government’s evidence showed that the vehicles were destroyed to 

prevent the authorities from finding evidence that would identify the armed 

robbers.  None of the trial evidence suggested that, at the time the vehicles were 

burned, the police had identified any of the individuals subsequently charged with 

the home invasion or any related crime or that any of these persons had reason to 

believe it likely that they had been or would be so identified.  Of course, if Mason 

knew of the armed robbery or that the vehicles at issue were stolen he might have 
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expected that a police investigation would eventually occur, but a general 

expectation of such an untargeted investigation is insufficient to support a 

tampering conviction.  To prove tampering “[t]he statute … require[s] there to be a 

nexus between the evidence allegedly tampered with and the official proceeding 

that the individual believes has begun or is likely to be instituted.”  Timberlake v. 

United States, 758 A.2d 978, 984 (D.C. 1999).  The Timberlake court explained 

that 

[b]ecause the object of the knowledge element of the 

offense is an “official proceeding,” there must be a 

meaningful distinction between concealment to avoid 

detection by a suspect, i.e. concealment to prevent an 

official proceeding from ever being instituted, and the 

concealment of evidence that constitutes tampering, i.e. 

concealment which occurs after an individual knows or 

has reason to know that an official proceeding has begun 

or knows that such a proceeding is likely to be instituted, 

the purpose of which is to make that evidence 

unavailable to the proceeding. 

Id. at 983 n.6.  In Timberlake the trial court had erroneously failed to give the 

following jury instruction: 

A person does not commit the offense of tampering with 

physical evidence merely because he conceals evidence 

which would incriminate him if discovered.  Rather the 

accused must already believe, or have reason to believe, 

that he will be arrested or otherwise investigated at the 

time he seeks to conceal or destroy the evidence. 
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Id. at 984 (emphasis added).15  

Because there was no evidence that, at the time the vehicles were destroyed, 

either Mason or his alleged accomplices knew or had reason to believe that they 

had become or were about to become the targets of an official proceeding, the 

tampering charges must be reversed. 

B. A Police Investigation Is Not an Official Proceeding 

Moreover, even assuming Mason had had reason to believe that he was a 

suspect at the time that the vehicles were destroyed, and had intended to interfere 

with a police investigation, he could still not be convicted for tampering because a 

police investigation is not an “official proceeding.”  (Cotey) Wynn v. United States, 

48 A.3d 181 (D.C. 2012), discussed the meaning of “official proceeding.”16  Wynn 

was convicted of obstruction of justice because a suspect slammed the door on 

police investigating a recent murder, but the question before the court was whether 

                                                           
15 The erroneous refusal to give a proper jury instruction was harmless under 

Timberlake’s facts, which differ from those here.  Timberlake had attempted to 

swallow drugs when confronted by police in a high drug trafficking neighborhood.  

Id. at 982-83.  Consequently, there could be no reasonable dispute that, when he 

acted, he knew that “an official proceeding was imminent” and that he would be 

one of its targets.  Id.  
16 Although (Cotey) Wynn was decided under the obstruction of justice statute, not 

tampering, the court noted that the same “definition of ‘official proceeding’ applies 

to both offenses.”  Id. at 186. 
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this interference with the police was interference with an “official proceeding.”  

The court reasoned that  

[o]n its face, the term “official proceeding” suggests a 

formal event.  Whether the event is a “trial, hearing, [or] 

investigation,” it still must be a “proceeding” of some 

sort.  The word “proceeding” may comfortably be used to 

describe investigations by a grand jury, the Council of 

the District of Columbia, or various administrative 

agencies, 

but that the term does not clearly encompass police investigations.  Id. at 188-89.  

Consequently, interfering with a police investigation—or at least with the initial 

investigation in the immediate aftermath of a crime—is not interference with an 

official proceeding.  In other words, although the destruction of the vehicles in this 

case may have been meant to interfere with a police investigation, because that 

investigation was not an “official proceeding” the crime of tampering did not 

occur.17   

C. This Issue Is Reviewed De Novo  

Normally, when reviewing a claim of insufficient evidence or that a MJOA 

should have been granted, “[t]he relevant question is whether, after viewing the 

evidence in the light most favorable to the prosecution, any rational trier of fact 

                                                           
17 Of course, the destruction of the vehicles might ultimately lead to grand jury and 

trial proceedings.  But such an abstract link to a potential proceeding, which also 

existed in (Cotey) Wynn, is too tenuous to support an obstruction of justice or 

tampering conviction.   
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could have found the essential elements of the crime beyond a reasonable doubt.”  

Timberlake, 758 A.2d 980-81.  However, although Mason would prevail under this 

standard—there was simply no evidence that he interfered with an official 

proceeding—under these circumstances the standard of review is more lenient.  

The situation here is similar to that in (Cotey) Wynn, where, as noted, the appellant 

attacked the evidence as insufficient because the government had not proven that 

he had interfered with an official proceeding.  48 A.3d 187.  But Wynn had not 

argued at trial that the police investigation, which Wynn had clearly impeded, was 

not an official proceeding.  Id.  Nevertheless, this court reasoned that  

[a]t bottom, we are called upon to determine the reach of 

the statute which prohibits obstruction of justice.  It 

would be both an obvious error and a miscarriage of 

justice for a defendant to stand convicted of an offense 

which the law does not make a crime. 

Id. at 88 (quotations omitted).  Consequently, the court treated the issue as one of 

law and reviewed de novo.  Id.  As Mason’s argument in this case similarly 

depends on the definition of “official proceeding,” de novo review is also called 

for here.  See also (Ronald) Wynn v. United States, 80 A.3d 211, 216-17 (D.C. 

2013) (although appellee’s failure to raise issue at trial “ordinarily might lead us to 

deem his arguments waived or, at a minimum, subject to plain-error review, we 

conclude that the circumstances here call for us to engage in de novo review in 
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order to avoid affirming a conviction for conduct that was not a crime.”) (citing 

(Cotey) Wynn, 48 A.3d at 188). 

CONCLUSION 

For the foregoing reasons, the trial court’s judgment should be reversed and 

this case should be remanded to the trial court for appropriate proceedings. 
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