
No. 16-FM-383 (Superior Court No. 2014-CP0-739) 

IN THE DISTRICT OF COLUMBIA COURT OF APPEALS 

LAUREN MASHAUD, 

APPELLANT 

. 

CHRISTOPHER B0ONE, 

APPELLEE 

Appeal from the Superior Court of the District of Columbia Domestic Violence Unit 

(Before the Hon. Ferm Flanagan Saddler, Trial Judge) 

EN BANC BRIEF FOR APPELLEE 

Governor E. Jackson, Il 

D.C. Bar No. 1002797 

Law Offices of Govemor Jackson II, LLC 

400 East Joppa Road, Suite 50 Towson 

Maryland 21286 
410) 528-5150 

gjackson@govemorjacksonlaw.com 

Attorney for Appellee 

April 29, 2022 

1 

              Clerk of the Court
Received 04/29/2022 08:58 AM
                                
                            
Filed 04/29/2022 08:58 AM



TABLE OF CONTENTS 

Table of Authorities... ....5 

Statement of Interested Parties..... ..4 

Statement of Jurisdiction.. 4 

Summary of Argument. 

ARGUMENT 

I. THERE WAS SUFFICIENT EVIDENCE BEFORE THE TRAL COURT 

TO SUPPORT A FINDING THAT APPELLANT MASHAUD COMMITTED 

A CRIME... ..5 

II. APPELLANT MASHAUD'S SPEECH IS NOT AFFORDED FIRST 

AMENDMENT PROTECTION. ....8 

II. THE AIM AND PURPOSE OF THE D.C. STALKING STATUTE SHALL 

NOT BE THWARTED BY AN APPLICATION OF A FIRST 

AMENDMENT ANALYSIS..... ...12 

CONCLUSION. .13 

2 



TABLE OF AUTHORITIES 

ACT NOW TO STOP WAR v. District of Columbia, 846 F.3d 391 (2017). ......9 

Bridges v. Gilbert, 557 F.3d 541, 548, 550 (7th Cir. 2009)... 11 

City of Renton v. Playtime Theatres. Inc, 475 U.S. 41, 47, 106 S.Ct. 925, 89 L.Ed.2d 29 
(1986).. 9 

Cohen v. California, 403 U.S. 15, 20, 91 S.Ct. 1780, 29 L.Ed 2d 284 (1971).. ...11 

Connick v. Myers, 461 U.S. 138, 148 n.7 (1983)... 8 * 

Davis v. United States, 564 A.2d 31, 35 (D.C. 1989) (en banc). ...8 

Eichenlaub v. Township, 385 F.3d 274 (3d Cir. 2004).. .0 *******.*************. 

Florida Star v. BJE, 491 US 524, 541 (1989)... .11 **ee***e eo*. 

Hill v. Colorado, 530 U.S. 703, 719, 120 S.Ct. 2480, 147 L.Ed.2d 597 (2000)... ..10 

Klen v. City of Loveland, 661 F. 3d 498, 510 (10th Cir. 2011).. ..10 

Inre D.LS, 494 A.2d 1316, 1323 (D.C. 1985)... 6 

Murphy v. McCloud, 650 A.2d 202, 210 (D.C. 1994).. 

Reed v. Town of Gilbern, 135 S. Ct. 2218 (2015),..

United States v. Alvarez, 567 U.S. 709, 717, 132 S.Ct. 2536, 183 L.Ed. 574 (2012). 3 

United States v. Felder, 548 A.2d 57 (1988). .6 

D.C. Code §22-3131.. ...13 

D.C. Code §22-3132(8).
.8 

D.C. Code §22-3133....

D.C. Code §22-3133(b).

3 



STATEMENT OF INTERESTED PARTIES 

Appellant Lauren Mashaud and Appellee Christopher Boone and Appellant Lauren 

Mashaud are the only parties to this appeal. Boone was represented in the Superior Court and is 

represented in this appeal by the undersigned attorney Governor E. Jackson, III. Mashaud was 

represented at trial by attorney Steven A. Krieger. Mashaud is represented in this appeal by 

attorney Matthew B. Kaplan, who also represented Mashaud in the prior appeal in this matter and 

in the Superior Court on remand from that appeal. 

The American Civil ILiberties Union Foundation of the District of Columbia, represented 

by attormey Arthur B. Spitzer, filed an amicus curiae brief asking this court to review this matter en 

banc. The Protect the First Foundation, represented by attorneys Eugene Volokh and Joshua J. 

Prince, filed an amicus curiae brief in support of the Appellant and seeking reversal of the lower 

court's order. 

STATEMENT OF JURISDICTION 

This honorable court has jurisdiction to hear this matter because it arises from Appellant 

Lauren Mashaud's timely notice of appeal from a final judgment or order that disposed of all the 

parties claims in this matter. 

SUMMARY OF ARGUMENT 

On May 8, 2013, Appellant Mashaud leamed that his wife intentionally had a consensual 

affair with her co-worker, Mr. Boone. Despite Mr. Boone being a senior execuive superior in 

status to Appellant's wife, she did not make any complaints of sexual harassment to the human 

resources department, nor did she take any other administrative or legal action against Mr. Boone 

for engaging in the affair. In response, Appellate Mashoud- scorned, embarrassed, and 

broken-hearted-first copied Appellee Boone on an email to three senior officials at Mt. Boone's 
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place of employment informing them of the affair. Second, Appellant Mashaud paid Facebook to 

send Facebook messages to several of Mr. Boone's Facebook friends, whom Appellant Mashaud 

did not know, informing them of the affair. Third, Appellant Mashaud created an online blog 

entitledThe Power of Light and Truth, which discussed the affair, referred to Appellee Boone 

by name, and included links to information about Mr. Boone and his employer. With the intent of 

trying to permanenty sully the personal and professional reputation of Mr. Boone, Appellant 

Mashaud also included tags in the blog posts so that the blog was easily discoverable upon a 

Google search of Mr. Boone's name. 

After being subject to the detrimental personal and professional effects of Appellant 

Mashoud's jealousy, Irage, and vindictiveness, Appellee Boone filed a petition for a CPO in 

Superior Court and testified at a hearing that he felt threatened and feared for his safety because 

Appellant Mashaud's behavior was escalating in nature and that he appeared unstable. The trial 

court rightfully issued a CPO on the basis that Appellant Mashaud's statements were criminal in 

nature and in violation of the District of Columbia's stalking statute. In so doing, the trial court did 

not infringe on any speech of Appellant Mashaud protected by the First Amendment. 

ARGUMENT 

THERE WAS SUFEICIENT EVIDENCE BEFORE THE TRIAL COURIT 
TO SUPPORT A FINDING THAT APPELLANT MASHAUD 
COMMITTED A CRIME 

I. 

In appeals from bench trials wherein the facts and the law are subject to review, this court 

reviews the urial court's legal conclusions de novo. As to the issues raised which present questions 

of fact, reversal of a trial cour's factual findings is appropriate only if those findings are clearly 

erroneous, determining whether the trial court's decision was supported by substantial reasoning 

drawn froma firm factual foundation in the record, and this court will not sustain findings in which 
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the trial court has rejected or failed to draw the inferences which [are] inescapable from the record 

as a whole. In re D.LS., 494 A.2d 1316, 1323 (D.C. 1985); Murphy v. McCloud, 650 A.2d 202, 

210 (D.C. 1994); U.S, v. Felder. 548 A.2d 57 (1988). 

The trial court 's post-remand analysis of the stalking statute involved a broad interpretation 
of its application to the facts in the instant case, supporting the finding that the emails sent by the 

Appellant satisfy the "stalking" prerequisite by stating: 

"And I would note, to engage in---the Statute says to engage in a course of conduct 

means directly or indirectly or through one or more third persons, in person, or by 
any means on two or more occasions to: subpart (a) follow, monitor, place under 

surveillance, threaten, or communicate to or about another individual; . Joint 
Appendix (J.A.) at 25-26 (emphasis added) 

The evidence at trial supported the conclusion reached by the lower Court which explained that it 

wasn't simply the "public disclosure" of the extramarital affair in this case which caused the 

petitioner to feel seriously alarmed disturbed, or frightened or to suffer emotional distress, but rather 

the context in which the "public disclosure" was made. The lower Court succinctly stated as 

follows: 

"[the Avalere email] discussed petitioner's extramarital affair with respondent's wife 

which would only have been a concern of the paties involved...Thirdly, there's 

nothing in the trial record that suggests that either respondent, his wife, or petitioner 

was required-- and this is coming from me now--there's nothing in the trial court 

record that suggested that either respondent, his wife, or petitioner was required to 

disclose this information to petitioner's HR Department" J.A. at 28, 29-30. 

The lower Court further explained why the evidence adduced at trial supported the finding 

that the Avalere email would cause a reasonable person in petitioner's circumstances to feel

seriously alarmed, disturbed, or frightened or to suffer emotional distress: 

"For example, the email exposed petitioner's extramarital affair with respondent's
wife. Secondly, the email suggested that petitioner sexually harassed
petitioner---I'm sorry, sexually harassed respondent's wife. The email suggested that 



petitioner and respondent's wife used company time and resources to further their 

affair. The email suggested that the affair took place at the petitioner's place of 

employment. This is my third finding, respondent knew, or should have known, the 

email that respondent sent directly to the HR Department of petitioner's place of 

employment discussing personal matters, and that's P-E-R-S-O-NA-L, personal 
matters, such as an extramarital affair would cause a reasonable person in 

petitioner's circumstances to feel seriously alarmed, disturbed, or frightened or to 
suffer emotional distress." J.A. at 31. 

The behavior engaged in by sending the Avalere email to its particular audience rose to the level of 

being "serious" (as defined at $22-3133(b)) as it caused a loss in the quality of Mr. Boone's life. 

Likewise, the trial court set out a meaningful explanation of its consideration of the criminal 

conduct engaged in online by Mashaud, specifically his toxic use of Facebook Messages, 

explaining: 

"IT]his Court finds that respondent's act-excuse me--of paying Facebook in order 

to contact individuals connected to petitioner to be an indirect act of communication 

with petitioner. Second, petitioner and respondent do not-the record shows that 

the petitioner and respondent do not know or associate with the same people, and if 

not for this incident respondent and petitioner's Facebook contacts would have no 

reason to communicate. Thirdly, this Court finds that a reasonably (pause)--this 
Court finds that a reas 

family and friends that person would be ikely to learm of the contact even if they 

were not directly contacted themselt. Fourth, in paying--in paying to contact these 

individuals, respondent is deliberately and knowingly alerting the petitioner to the 

fact that his friends and family can and will learm of his affair which he has testified 

has seriously alarmed him. Indirect communication is still communication and as the 

petitioner is the only connection between his own friends and family and the 

respondent, contact between the respondent and them is also communication with 
the petitioner." J.A. 33-3 (emphasis added). 

nable person should know that if they contact another's 

For Appellee Boone to make a satisfactory showing for a claim of stalking, he was only required to 

show that Appellant Mashoud's behavior caused him to "fear for his safety or the safety of another 

person; feel seriously alarmed, disturbed, or frightened; or suffer emotional distress." See 

822-3133. Here, the urial court found two out of the three prerequisites for statutorily proscribed 
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damages to be satisfied after a proper application of the facts to the current stalking statute. 

Additionally, the trial court properly found that Appellant Mashoud did not engage in a single 

communication by sending only the Avelere email, but rather that he engaged in a "course of 

conduct" (í.e. conduct that occurs "on 2 or more occasions."), one occasion being the Avalere 

email and the second occasion being the multiple Facebook Messages. See $3132(8). Quite 

notably, as was adduced at trial, Appellant Mashaoud did not pay to have one Facebook message 

sent, but paid in separate, distinct, multiple transactions to have messages sent to in excess of three 

of Appellee Boone's Facebook contacts, thereby furthering the legitimacy of the trial court's 

finding that there was an engagement in a "course of conduct." 

Therefore, there is no basis for reversal of the Court's decision that Mashoud committed the 

criminal offense of stalking. 

APPELLANT MASHAUD'S SPEECH IS NOT AFFORDED FIRST 
AMENDMENT PROTECTION 

II. 

Whether particular speech is constitutionally protected is an issue of law, not fact, that is to 

be reviewed by this court de novo. Davis . United States, 564 A.2d 31, 35 (D.C. 1989) (en banc); 

Connick v. Myers, 461 U.S. 138, 148 n.7 (1983). 

Appellant Mashoud's constitutional challenge is premised on the notion that the 

govemment does not have a compelling interest in preventing speech that alarms, disturbs or 

distresses when that speech is not a threat and "poses no reasonable prospect of leading to 

violence," and that the First Amendment protects one person's right to offend another. See 

Appellant Brief at p. 25. Appellant Mashoud, however, relies on a faulty cormerstone upon which 

to rest his premise, chiefly that the statute is content-based rather than content-neutral, and that 

there was no speech in this case that posed a threat or a reasonable prospect of leading to violence. 

Id. 
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Appellant Mashoud's argument is otherwise erroneous, first, given that Boone testified 

about wanting to meet personally with Mashoud which, as common sense would dictate in these 

circumstances, has a reasonable prospect of leading to violence based on the combined 

temperament of passion, scorn, and disdain underlying their meeting. Second, if the statute was 

content-based as applied to speech, this precise set of circumstances is precisely why the 

govemment would have a compelling interest in preventing speech that alarms, disturbs or 

distresses within the context of the stalking behavior and the logical ends to which behavior can 

lead as was considered hence the acknowledged logical nexus in the statute's legislative history 

between the act of stalking and its propensity to cause "behaviors that potentially lead to violence, 

a loss in the quality of life, or even death." 

The stalking statute here, unlike the unrelated statute referred to in Reed v. Town of Gilbert 

(citation omitted) is applied to all individuals who engage in fear-inducing, alarming, frightening, 

or disturbing activity. It is the behavior that is targeted, not the beliefs or emotions which may be 

the root of the underlying behavior. The aspect of the Sign Code invalidated in Reed that the Court 

held to be content-based was its further distinctions among signs including among event-related 

signs based on their subject matter. Subsequently, the stalking statute is not content-based and 

therefore not subject to strict scrutiny as it is content neutral. Content-neutral' tinme, place, and 

manner regulations are acceptable so long as they are designed to serve a substantial governmental 

interest and do not unreasonably limit alternative avenues of communication." City of Renton v. 

Playtime Theatres. Inc., 475 U.S. 41, 47, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986); ACT NOW TO 

STOP WAR v. District of Columbia, 846 F.3d 391 (2017). 

The D.C. Stalking Statute makes a content-neutral distinction between conduct, in this 

instance speech, that whatever its content, is prohibited if it is the cause of the recipient to fear for 

9 



the safety, feel alarmed, disturbed, or frightened, or suffer emotional distress. This is not a 

regulation of speech, but a regulation of the context in which speech may occur. See Hill y. 

Colorado, 530 U.S. 703, 719, 120 S.Ct. 2480, 147 L.Ed.2d 597 (2000). The statute's rationale 

according to the legislative history does not depend on the subject content of the speech of the 

stalker, but rather how that speech is used by an alleged stalker and whether it is being so as to 

cause one to feel alarmed, disturbed, frightened, or subject to emotional distress. Content 

distinctions are of special concern under the First Amendment because they pose the risk that the 

govemment is favoring particular viewpoints or subjects. The promulgation and function of the 

D.C. Stalking Statute as it relates to speech in the context of stalking behavior reveals not even a 

hint of bias or censorship. 

Although Appellant Mashoud relies on Eichenlaub v. Township, 385 F.3d 274 (3d Cir. 

2004) and its progeny for the proposition that speech on subjects of only private interest are 

protected, the Eichenlaub court was analyzing speech in the context of retaliation claims brought 

by public employees ("[w]hile the government as employer may discharge a public employee for 

such speech, the government as sovereign may not sanction the same individual when she engages 

in such speech as a citizen, outside the employment context.. The rationale for a public/private 

concern distinction that applies to public employees simply does not apply to citizens outside the 

employment context. By the same token, the decisions of the Supreme Court and of our court have 

not established a public concerm threshold to the protection of citizen private speech. We decline to 

fashion one now. " Id at 284). In Klen v. City of Loveland, that Court recognized that the reaction 

of actual hearers of the words constitutes significant probative evidence concerning whether the 

speech was inherently likely to cause a violent reaction, lending credence to the decision of the 

legislators of the D.C. stalking statute to contemplate why speech such as that by Appellant 
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Mashoud directed to Appellee Boone regarding a private matter shall not be afforded First 

Amendment protection in the context of preventing stalking behavior. Klen v. City of Loveland, 
661 F. 3d 498, 510 (10th Cir. 2011); see e.g. Cohen v. California, 403 U.S. 15, 20, 91 S.Ct. 1780, 
29 L.Ed 2d 284 (1971). 

Likewise, the holding of the Seventh Circuit court in Bridges v. Gilbert was narrow in 

SCope, addressing a unique issue inapplicable here involving the limitation of privileges and rights 

of prison inmates. Bridgesv. Gilbert, 557 F.3d 541, 548, 550 (7th Cir. 2009) ("However, "Jawful 

incarceration brings about the necessary withdrawal or limitation of many privileges and rights, a 

retraction justified by the considerations underlying our penal system...[Wle now tun to whether 

the public concern test should be applied in the context of prisoner speech..While there are 

different "rung[s in] the hierarchy of First Amendment values," we conclude that a prisoner's 

speech can be protected even when it does not involve a matter of public concerm."). Also too, 

Appellant's reliance on Florida Star for the proposition that that truthful statements should be 

afforded Fist Amendment protection is not consistent with that Court's holding which specifically 

stated as follows: 

"Our holding today is limited. We do not hold that truthful publication is automatically 

constitutionaly protected, or that there is no zone of personal privacy within which the 

State may protect the individual from intrusion by the press, or even that a State may never 

punish publication of the name of a victim of a sexual offense. We hold only that where a 

newspaper publishes truthful information which it has lawfully obtained, punishment may 

lawfully be imposed, if at all, only when narowly tailored to a state interest of the highest 
order, and that no such interest is satisfactorily served by imposing liability under $§ 794.03 

to appellant under the facts of this case. Florida Star v. BJE, 491 US 524, 541 (1989). 
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IlI. THE AIM AND PURPOSE OF THE D.C. STALKING STATUTE SHALL 

NOT BE THWARTED BY AN APPLICATION OF A FIRST 

AMENDMENT ANALYSIS 

The legislative history of the statute at issue makes clear that its scope was to encompass 

communications irespective of the means-including a "blog" or electronic mail -so long as the 

communications amount to a pattern of following or monitoring the victim or committing violent or 

intimidating acts against the victim.' By virtue of the definition of "communicating" set forth in the 

statute, the Council clearly envisioned that in the realm of First Amendment jurisprudence, there 

would be a broadly defined but narowly applied subset of oral and written communications which 

are intended to convey a message that is not afforded protection under the banner of "free speech", 

specificaly a message which is directed at a specific individual with the intent to cause that 

individual to fear for their safety or the safety of another. This is where Appellant Mashoud's 

argument falls off the rail when not considering that the gravitas of discreet, affinnative, physical 

acts such as brandishing a weapon or telephoning excessively, in this prominent age of social 

media and exposure, can be accomplished primarily through speech, particular when the medium 

of that speech is used to embarrass, shame, harass, threaten, or annoy. To be sure, Appellant 

Mashoud was not generally espousing his views on extramarital affairs in an informational manner. 

Rather, he was intentionally using the Internet as his weapon of choice. 

To be sure, Mrs. Mashoud was nothing similar to the victims of Harvey Weinstein, and 

Appellant's comparison insults the integrity of Harvey Weinstein's victims and makes a mockery of 

what they endured. Mrs. Mashoud did not file criminal charges against Mr. Boone, nor did she 

make an administrative claim of sexual harassment or claim that she was raped, molested, or 

l justice 
See D.C. Code §22-3131 ("The Council enacts this stalking statute to permit the crimina 
system to hold stalkers accountable for a wide range of acts, communications, and conduct. The 
Council recognizes that stalking includes a pattern of following or monitoring the victim, or 
committing violent or intimidating acts against the victim, regardless of the means.") 
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otherwise taken advantage of by Mr. Boone. This is not a case of domestic violence or sexual 

assault, and applying the law as the trial court did would not undermine the goal of the statute in 

preventing either of these wrongs from occurring, but would act as the necessary deterrent for 

discouraging use of the Internet to perpetuate stalking behavior. 

At the heart of Appellant Mashoud's citation to other jurisdictions in which the stalking 

statute was deemed unconstitutional is the failure of the other jurisdictions' statute to pass muster 

under a strict scrutiny analysis. Even if the strict scrutiny analysis was applied to the D.C. statute, 

the statute would withstand any such attack given that the statute's legislative intent was never to 

penalize negligent conduct, but to prohibit speech integral to criminal conduct (ie. "following or 

monitoring the victim, or committing violent or intimidating acts against the victim, regardless of 

the means"), which, as this court is aware, is a delineated category of an exception to First 

Amendment protection. United States v. Alvarez, 567 U.S. 709, 717, 132 S.Ct. 2536, 183 L.Ed. 

574 (2012); see also D.C. Code $22-3131. 

Appellee Boone, therefore, respectfully submits that the trial court below reflected an 

adequate understanding and application of the controlling First Amendment law, and further 

requests that the trial court's ruling be affirmed. 

CONCLUSION 

For the aforementioned reasons and based on the record below and supporting case law, 

this honorable Court should affim the ruling of the postremand trial court. 

Governor E. Jackson, III 
D.C. Bar No. 1002797 

Law Offices of Governordackson III, LLC 
400 East Joppa Road, Shte 50 Towson 
Maryland 21286 
(410) 528-5150 

gjackson@governorjacksonlaw.com 
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