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STATEMENT OF THE ISSUES 

Lauren Mashaud sent an email and a group of Facebook messages informing 

others that Christopher Boone had an affair with Mashaud’s wife.  The Superior 

Court granted Boone a civil protection order (“CPO”) after finding good cause to 

believe that Mashaud had committed stalking.  The questions presented are: 

1. Whether Mashaud’s actions qualify as stalking under D.C. Code 

§ 22-3133(a). 

2. If they do, whether Mashaud’s actions fall into D.C. Code § 22-3133(b)’s 

exception for “constitutionally protected activity.” 

STATEMENT OF THE CASE 

In March 2014, Boone sought a CPO against Mashaud based on an allegation 

of stalking.  Supp. R. 89-92.  The Superior Court entered a CPO, and following a 

remand from this Court, it reentered the CPO.  JA 15-18; 4/12/16 Tr. 22.  Mashaud 

appealed, arguing that his conduct was not stalking and in any event that it fell into 

the statutory exception for “constitutionally protected activity.”  A divided panel of 

this Court issued an opinion remanding for reconsideration of the scope of the 

statutory exception.  Mashaud v. Boone, 256 A.3d 235 (D.C. 2021) (Mashaud II).  

This Court agreed to rehear the case en banc, vacating the panel’s decision.  

Mashaud v. Boone, 269 A.3d 1022 (D.C. 2021) (mem.).  On August 10, 2022, this 
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Court granted the District of Columbia’s motion to intervene.  Order, Mashaud v. 

Boone, No. 16-FM-383 (D.C. Aug. 10, 2022). 

STATEMENT OF FACTS 

1. The District’s Stalking Law. 

District law prohibits stalking committed with any of three culpable mental 

states about three harmful effects.  Specifically, it is “unlawful for a person to 

purposefully engage in a course of conduct directed at a specific individual”: 

(1) With the intent to cause that individual to . . . ; 
(2) That the person knows would cause that individual reasonably to . . . ; or 
(3) That the person should have known would cause a reasonable person in 
the individual’s circumstances to: 

(A) Fear for his or her safety or the safety of another person; 
(B) Feel seriously alarmed, disturbed, or frightened; or 
(C) Suffer emotional distress. 

D.C. Code § 22-3133(a). 

The Council enacted this statute in 2009, basing it on the Model Stalking Code 

developed by the National Center for Victims of Crime.  D.C. Council, Report on 

Bill 18-151 at 32 (June 26, 2009) (“Committee Report”); see Nat’l Ctr. for Victims 

of Crime, The Model Stalking Code Revisited, Responding to the New Realities of 

Stalking (Jan. 2007), https://bit.ly/3Rlmjyg (“Model Stalking Code Revisited”).  

Subparagraph (B) is based on the District’s pre-2009 stalking law, which had defined 

“harassing” as engaging in conduct that “seriously alarms, annoys, frightens, or 

torments” another person.  D.C. Code § 22-404(e) (2001).  The remaining elements 
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of the statute are pulled directly from the Model Code.  Model Stalking Code 

Revisited at 24.  These elements also mirror much of the federal stalking statute, 18 

U.S.C. § 2261A(2), which among other things prohibits using interstate commerce 

to intentionally place another in “reasonable fear” of death or serious bodily injury 

or to cause “substantial emotional distress.”   

The Council determined that a new statute was needed because the prior 

statute was “confusing” and “too limited” to adequately address this “serious crime 

that often involves intimidation, psychological terror, and escalating severity.”  

Committee Report at 32.  Because stalking takes many forms and many “common 

stalking behaviors” were not adequately addressed by existing laws, see Model 

Stalking Code Revisited at 30, the statute was drafted to criminalize “a wide range 

of acts, communications, and conduct,” D.C. Code § 22-3131(b), “even in the 

absence of express threats of physical harm,” id. § 22-3131(a). 

To that end, “engage in a course of conduct” is defined to mean “directly or 

indirectly, or through one or more third persons, in person or by any means, on 2 or 

more occasions, to”:  

(A)  Follow, monitor, place under surveillance, threaten, or communicate to 
or about another individual; 
(B)  Interfere with, damage, take, or unlawfully enter an individual’s real or 
personal property or threaten or attempt to do so; or 
(C)  Use another individual’s personal identifying information. 
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Id. § 22-3132(8).  This definition was “intended to cover the wide range of methods 

currently used to commit stalking,” including through third parties, “such as acts 

perpetrated by mail, telephonic or telecommunications devices, electronic mail, 

Internet communications or postings, global positioning systems, hidden video 

cameras, harassing litigation, and facsimile, as well as unanticipated future methods 

of stalking.”  Model Stalking Code Revisited at 47. 

Section 22-3133(b) provides that the stalking prohibition “does not apply to 

constitutionally protected activity.”  This exception appears to be based on language 

from the prior stalking statute that exempted “[c]onstitutionally protected activity, 

such as conduct by a party to a labor dispute in furtherance of labor or management 

objectives in that dispute,” D.C. Code § 22-404(b) (2001), as well as similar 

exceptions that exist in most other states.  See U.S. Dep’t of Justice, Strengthening 

Antistalking Statutes (Jan. 2002), reprinted in Model Stalking Code Revisited app. C 

(“Strengthening Antistalking Statutes”), at 3.  The exception in Section 22-3133(b) 

furthers the stalking statute’s goal of “enabl[ing] the justice system’s intervention 

before stalking escalates into violence—yet avoid[ing] inadvertent criminalization 

of legal behaviors.”  Committee Report at 32.   

2. Mashaud’s Contacts With Boone. 

The facts of this case are largely undisputed.  In May 2013, Boone had an 

affair with Mashaud’s wife, who was an intern at the consulting firm where Boone 
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was a vice president.  See 7/11/14 Tr. 5-7.  The relationship ended after a week, when 

Boone learned that the woman was married, but he continued to email with her 

through July 2013.  7/11/14 Tr. 12. 

Mashaud learned of the affair, and on July 24, 2013, he emailed three human 

resources employees at Boone’s consulting firm (copying Boone) stating that Boone 

was involved in an extramarital affair “that took place, primarily, in the workplace.”  

Supp. R. 3; see JA 27-28.  Mashaud’s email suggested that the affair might violate 

company policies and create “potential sexual harassment claims.”  JA 28.  Mashaud 

testified that he included his concerns about possible violations of company policy 

because he believed it “could be a potential situation that could grow” and the human 

resources department should be aware of it.  5/8/16 Tr. 72. 

Boone testified that he did not feel fearful or threatened by Mashaud’s email.  

5/6/14 Tr. 29.  Rather, Boone replied to Mashaud, offering to “discuss” the situation 

and explaining that he was “more than happy to talk, meet, or whatever any time 

you’re ready.”  Supp. R. 54.  Boone explained, however, that he would “prefer” if 

Mashaud left Boone and his “personal/business relationships out of a situation that 

is clearly between [Mashaud] and [his] wife.”  Supp. R. 54.   

Three months later, Mashaud sent Facebook messages to several of Boone’s 

family members and friends informing them of the affair.  See Supp. R. 20-21; 

7/11/14 Tr. 13-14; JA 32-33.  Although no communication was sent directly to 
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Boone, several of the individuals notified Boone of the messages.  See 4/23/14 Tr. 

37-41.  At the time, Boone did not know how Mashaud had obtained the names of 

his Facebook contacts and assumed that Mashaud had hacked into his Facebook 

account.  See, e.g., 4/23/14 Tr. 42-44; 5/7/14 Tr. 19.  In actuality, Mashaud had 

identified the contacts based on Boone’s publicly available Facebook profile, and 

then paid $1.00 to Facebook to send a direct message to each person.  See Supp. R. 

22-51; 5/8/14 Tr. 79-83; 5/30/14 Tr. 76-82.  Mashaud testified that his intent was to 

expose the affair to as many people as possible to prevent it from continuing and to 

help rehabilitate his marriage.  5/30/14 Tr. 77-80. 

In February 2014, Mashaud also created a public blog that discussed 

extramarital affairs.  Several of Mashaud’s posts identified Boone by name as his 

wife’s “affair partner” and included links to Boone’s social media accounts and firm 

biography.  See JA 38; 7/11/14 Tr. 14-15.  In one post, Mashaud stated that after 

learning of the affair, he “made plans to retain a private investigator” and “settled on 

one” after “a few weeks.”  Supp. R. 16.  He stated that “within several weeks 

information came pouring in” and that he “was beginning to know Christopher 

Boone” as much as Mashaud knew himself.  Supp. R. 16.  Mashaud testified that he 

created the blog as part of his process of healing his marriage and to help others 

affected by affairs, and that it is “not something that is meant to cause anybody 

harm.”  See 5/8/14 Tr. 94-97. 
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Boone learned of the blog shortly after it was created.  4/23/14 Tr. 52-57.  He 

testified that after reading the post referencing the hiring of a private investigator, he 

became fearful for his safety and the safety of his friends and family.  4/23/14 Tr. 

83-86, 92.  Boone then filed two police reports against Mashaud, although no 

charges were ever brought.  7/11/14 Tr. 10.  He testified that his office and apartment 

complex implemented additional security protocols in response to the blog posts.  

7/11/14 Tr. 9-10.  He also testified that he started to see a therapist.  7/11/14 Tr. 10-

11.   

3. The Superior Court Issues A CPO. 

In March 2014, Boone sought a CPO against Mashaud.  Supp. R. 89-92; see 

JA 22.  Boone’s petition identified three acts by Mashaud that allegedly constituted 

stalking: (1) the email to Boone and his three coworkers, (2) the Facebook messages 

to Boone’s friends and family, and (3) the blog posts.  Supp. R. 90.  Boone also cited 

a February 2014 letter he received from Mashaud’s wife, but the Superior Court 

concluded that this could not constitute stalking because it was not sent by Mashaud 

or at his direction.  See 7/11/14 Tr. 29-31. 

The Superior Court heard testimony from Boone, Mashaud, and Mashaud’s 

wife, and it deemed each witness credible.  7/11/14 Tr. 6-16, 20.  It credited Boone’s 

testimony that he felt “violated, threatened and embarrassed” by Mashaud’s actions 

because they exposed “a personal matter” to Boone’s coworkers, family, and friends.  
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7/11/14 Tr. 7-8.  At the same time, it credited Mashaud’s testimony that his actions 

were not meant “to cause anyone any harm” but rather were part of the process of 

healing his marriage and intended to help others dealing with extramarital affairs.  

See 7/11/14 Tr. 14-16.   

Finding little dispute about what occurred, the Superior Court explained that 

“this case is not as much about credibility as it is about the application of the law to 

the facts.”  7/11/14 Tr. 20.  Addressing each of the three alleged acts of stalking in 

turn, it found that each was intended to cause Boone to feel “seriously alarmed, 

annoyed, frightened or tormented,” and that Mashaud “should have known” that a 

reasonable person would respond this way.  See 7/11/14 Tr. 24 (email), 28 (Facebook 

messages), 34-35 (blog).   

The court concluded that this harassing conduct was not protected by the First 

Amendment because it related to matters of purely private concern.  Although some 

of the blog posts addressed issues of public concern, the court found that those 

specifically mentioning Boone’s name were of purely private concern and therefore 

were unprotected by the First Amendment.  7/11/14 Tr. 31-33.   

The court entered a CPO prohibiting Mashaud from coming within 100 feet 

of Boone or contacting him.  JA 16-18.  It also ordered Mashaud to pay the costs of 

Boone’s therapy and to enroll in a domestic violence counseling program.  JA 17. 
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4. Mashaud Appeals, And This Court Remands. 

Mashaud appealed the entry of the CPO to this Court, contending that the 

Superior Court applied elements of the pre-2009 stalking statute and, alternatively, 

that the CPO violated his First Amendment right to free speech.  In a memorandum 

opinion, this Court reversed on the first ground.  Mashaud v. Boone, No. 14-FM-894 

(Feb. 29, 2016) (Mashaud I), slip op. at 1.  It found that the Superior Court’s 

references to Boone feeling “annoyed” or “tormented”—language deleted from the 

law in 2009—suggested that the court had erroneously relied on the outdated 

stalking statute, D.C. Code § 22-404 (2001).  See Mashaud I, slip op. at 3.  This 

Court therefore remanded without addressing Mashaud’s alternative argument that 

his actions were protected by the First Amendment. 

On remand, the Superior Court did not amend any of its credibility or factual 

findings and again held that Mashaud’s actions, albeit a narrower set, constituted 

stalking.  The court found that Mashaud’s July 2013 email and the group of 

Facebook messages were “intended to cause [Boone] to feel seriously alarmed, 

disturbed, or frightened or to suffer emotional distress” primarily because they 

shared “personal matters” and “private information” with Boone’s coworkers, 

friends, and family.  JA 30-31, 34-36.  For the same reasons, it found that Mashaud 

“knew, or should have known,” that the email and messages would cause a 

reasonable person to experience this mental harm.  JA 31-32, 35. 
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In a change from its prior ruling, the court found that the entire blog 

constituted protected speech because “the overall thrust and dominant theme of the 

blog speaks to broader public issues” and the posts naming Boone were “intricately 

intertwined” with this discussion.  JA 38-39.  It therefore did not rely on the blog 

posts as part of its analysis.  However, it concluded that the email and the group of 

Facebook messages dealt only with matters of private concern and were sufficient 

to establish stalking.  JA 28, 32, 39-41.  It reissued the CPO. 

5. Mashaud Appeals Again, And The Court Agrees To Rehear The Case En 
Banc. 

In his second appeal, Mashaud argued that his actions did not constitute 

stalking and were protected by the First Amendment.  In a divided opinion, a panel 

of this Court remanded for reconsideration of whether Mashaud’s conduct fell within 

the statutory exception for “constitutionally protected activity.”  Mashaud II, 256 

A.3d at 239.  The Court held that the Superior Court had erroneously concluded that 

all speech on matters of private concern carries no First Amendment protection.  Id. 

at 239.  The panel declined to opine on “where the line between constitutionally 

protected and unprotected conduct falls” but remanded to the Superior Court for 

further analysis.  Id. at 238.  The panel opinion did not address Mashaud’s argument 

that there was insufficient evidence to find that he stalked Boone regardless of the 

exception for constitutionally protected activity. 
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Judge Beckwith dissented, arguing that the Court “should decide now what 

D.C.’s stalking law means when it states that it ‘does not apply to constitutionally 

protected activity.’”  Id. at 242.  In her view, “the most sensible reading” of this 

exception is that the stalking statute “applies only to constitutionally unprotected 

activities—specifically, activities that fall within the categories of speech the 

Supreme Court has recognized as unprotected by the First Amendment.”  Id. at 243.  

She further argued that Mashaud’s actions fell outside the statute because they did 

not fall into any of those exceptions, including speech “integral to criminal conduct.”  

Id. at 245.  That exception to the First Amendment, she argued, applies only to 

“speech ‘intended to induce or commence illegal activities,’” and Mashaud’s speech 

carried no such intent.  Id. (quoting United States v. Williams, 553 U.S. 285, 298 

(2008)). 

The Court granted Mashaud’s petition for rehearing en banc.  Mashaud v. 

Boone, 269 A.3d 1022 (D.C. 2021) (mem.).  On August 10, 2022, the Court granted 

the District of Columbia’s motion to intervene.   

STANDARD OF REVIEW 

This Court reviews the Superior Court’s decision to enter a CPO for abuse of 

discretion.  Murphy v. Okeke, 951 A.2d 783, 789 (D.C. 2008).  In exercising its 

discretion, the Superior Court must consider all relevant factors, not rely on any 

improper factors, and base its decision on a sufficient factual foundation.  J.O. v. 
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O.E., 100 A.3d 478, 481 (D.C. 2014).  This Court reviews the Superior Court’s 

factual findings “deferentially, giving full play to the right of the judge, as trier of 

fact, to determine credibility, weigh the evidence, and draw reasonable inferences.”  

Fleet v. Fleet, 137 A.3d 983, 987-88 (D.C. 2016) (internal quotation marks omitted). 

The decision to enter a CPO must rest on “correct legal principles.”  J.O., 100 

A.3d at 481.  The proper construction of a statute raises a clear question of law.  

Murphy, 951 A.2d at 788.  This Court reviews questions of law, including 

constitutional questions, de novo.  Solomon v. United States, 120 A.3d 618, 620 

(D.C. 2015); Richardson v. Easterling, 878 A.2d 1212, 1216 (D.C. 2005). 

SUMMARY OF ARGUMENT 

1. The Court should reverse the decision below because Mashaud did not 

violate D.C. Code § 22-3133(a).  Because Mashaud’s conduct did not amount to 

stalking, the Court need not opine on the scope of the statute’s exception for 

“constitutionally protected activity.” 

a. This Court has explained that the degree of mental harm required by the 

stalking statute is “high” because the law is aimed at conduct that qualifies as 

“seriously troubling,” not merely unpleasant or annoying.  The three types of mental 

harm listed in the statute—fear, serious alarm, or emotional distress—are read in 

parallel to set a significant threshold for when conduct crosses the line into 

actionable stalking.  The Court has instructed that the level of mental harm intended 
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or expected must rise above what is commonly experienced in day-to-day living and 

must do more than evoke unease, nervousness, annoyance, or unhappiness.   

b. Because stalking requires two or more qualifying acts, and because Boone 

has always treated the email to human resources as one act and the group of 

Facebook messages as another act, a finding that either one of these acts did not 

violate D.C. Code § 22-3133(a) would require reversal.   

At the very least, there is insufficient evidence to support the finding that 

Mashaud intended to cause—or knew or should have known that a reasonable person 

would experience—the requisite level of mental harm when he sent an email to 

human resources at Boone’s place of work about Boone’s affair.  The Superior Court 

credited Mashaud’s testimony that he did not intend to harm Boone with this 

message.  And truthfully revealing another’s affair with an intern to human resources 

would not cause a reasonable person to experience the required level of mental harm.  

Indeed, holding otherwise might dissuade whistleblowers from revealing truthful but 

potentially upsetting information about others. 

Though a closer question, the Facebook messages also do not constitute 

stalking.  According to this Court, conduct must pose a severe intrusion on personal 

privacy and autonomy, not merely reveal unpleasant “personal” information.  

Applying the existing standards this Court has set, Mashaud’s truthful messages 

regarding Boone’s affair, without more, do not meet this statutory threshold. 
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2. If the Court opines on the scope of D.C. Code § 22-3133(b)’s exception 

for “constitutionally protected activity,” it should read that clause as merely 

codifying the Constitution’s protections, not as limiting the statute’s reach to only 

those few types of speech that are categorically unprotected.  

a. Subsection (b)’s use of the term “constitutionally protected” refers simply 

to activity that the Council could not permissibly prohibit under the Constitution.  

Although the provision is technically unnecessary, it is best understood as a belt-

and-suspenders approach to ensure that the stalking statute is applied with due care 

for important constitutional principles.  This reading accords with Supreme Court 

precedent that uses the term “constitutionally protected” to mean actually protected 

by the Constitution, not simply implicating a constitutional right.  Finally, the anti-

surplusage canon of statutory interpretation does not carry much force here because 

the Council explicitly incorporated the Constitution by reference.   

b. Reading subsection (b) to immunize all activity that is not categorically 

unprotected would unduly narrow the stalking statute.  All expression—save for a 

few discrete historical exceptions like true threats, defamation, or obscenity—is 

covered to some degree by the First Amendment.  But the Constitution does not 

prevent the Council from prohibiting any stalking carried out through speech or 

expressive conduct outside these narrow exceptions, and nothing in the legislative 

history or this Court’s case law suggests that subsection (b) was designed to shield 
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this kind of behavior.  Quite the opposite: the intent of the Council’s 2009 

amendment was to strengthen the law to cover the full range of stalking behavior, 

including communications that can escalate to more dangerous or violent conduct. 

c. Nor is such a reading necessary to protect the statute from overbreadth or 

vagueness challenges.  The statute is not overbroad because, even putting aside 

subsection (b), it does not restrict a substantial amount of protected activity judged 

in relation to its plainly legitimate sweep.  And this Court has already correctly held 

that the law is not unconstitutionally vague. 

3. Because the District does not view Mashaud’s conduct as violating Section 

22-3133(a), it takes no position on whether this conduct was “constitutionally 

protected activity.”  However, it offers some factors that it believes should guide the 

Court’s analysis. 

a. What constitutional standards apply to this case would depend on how the 

Court found Mashaud to have violated the statute.  By its terms, the stalking statute 

generally applies to conduct, not speech.  Where it applies to speech, that speech is 

sometimes integral to criminal conduct, one of the historical “exceptions” to the First 

Amendment.  This First Amendment exception acknowledges that a legislature may 

criminalize a course of conduct, even if that conduct was carried out through 

language.  For instance, the District may properly criminalize placing repeated 

harassing phone calls because that is a prohibition on conduct even though that 
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conduct is carried out through speech.  This accords with other applications of the 

speech-integral-to-criminal-conduct exception, like permitting the government to 

prohibit speech causing antitrust violations or discrimination. 

Where the law applies to “inherently expressive” conduct not covered by any 

First Amendment categorical exception, it generally triggers intermediate scrutiny.  

There may be instances where the stalking statute could be applied in a manner that 

would trigger more rigorous First Amendment scrutiny.  For instance, speech on 

issues of public concern is normally entitled to greater constitutional protection than 

purely private speech.  And in some instances, the Supreme Court has indicated that 

even neutral conduct regulations can trigger strict scrutiny when used to criminalize 

pure speech based on disagreement with its message.   

b. In general, the stalking statute survives even strict scrutiny because it 

furthers a compelling government interest in preventing stalking and more violent 

consequences of stalking, and it is narrowly tailored to advance that interest. 

ARGUMENT 

I. Mashaud’s Actions Did Not Violate D.C. Code § 22-3133(a). 

The Court should reverse the entry of the CPO because there is not good cause 

to believe that Mashaud committed stalking.  At the time, the Intrafamily Offenses 

Act permitted the Superior Court to issue a CPO if it found “good cause to believe 

the respondent has committed or threatened to commit a criminal offense against the 
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petitioner.”  D.C. Code § 16-1005(c) (2014).  Here, this means Boone had to prove 

by a preponderance of the evidence that Mashaud committed the offense of stalking.  

Cruz-Foster v. Foster, 597 A.2d 927, 930 (D.C. 1991).1  Applying the legal 

standards articulated by this Court, the Superior Court’s factual findings do not 

establish good cause, making the CPO an abuse of discretion. 

The panel opinion did not address this argument, instead proceeding directly 

to the question of the scope of D.C. Code § 22-3133(b)’s exception for 

“constitutionally protected activity.”  As discussed below, that question requires 

careful analysis of various constitutional protections.  “This [C]ourt, like other 

courts, generally declines to decide a question on constitutional grounds if it may be 

satisfactorily resolved on a statutory basis which avoids the constitutional issue.”  

Olevsky v. District of Columbia, 548 A.2d 78, 81 (D.C. 1988).  Because this case 

may be resolved by recognizing that Mashaud’s particular conduct does not meet the 

elements of the stalking statute, the Court should exercise “judicial restraint” and 

rest its decision on the narrowest available grounds.  See Wash. State Grange v. 

Wash. State Republican Party, 552 U.S. 442, 450 (2008). 

 
1  The Intrafamily Offenses and Anti-Stalking Orders Amendment Act of 2020, 
effective April 27, 2021, creates a new anti-stalking order if the superior court 
determines “by a preponderance of the evidence that the respondent stalked the 
petitioner, with at least one occasion of the course of conduct occurring within the 
90 days prior to the date of petitioning.”  D.C. Code § 16-1064(c); see id. § 16-1063. 
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A. This Court has held that substantial mental harm is necessary for 
conduct to qualify as stalking. 

Activity that is merely annoying, obnoxious, or distasteful does not amount to 

stalking.  “[T]he stalking statute is meant to prohibit seriously troubling conduct, not 

mere unpleasant or mildly worrying encounters that occur on a regular basis in any 

community.”  Coleman v. United States, 202 A.3d 1127, 1144 (D.C. 2019).  Because 

Section 22-3133 is designed to address the wide range of conduct that can constitute 

stalking, the law separates legal from illegal behavior largely through its list of three 

mental harms: fearing for personal safety or the safety of another person, suffering 

“emotional distress,” or feeling “seriously alarmed, disturbed, or frightened.”  

Although the law in general should be interpreted broadly “to address stalking in all 

its forms,” Model Stalking Code Revisited at 15, the mental harm requirement should 

be applied carefully to avoid “exposing innocent persons to potential criminal 

charges,” id. at 39. 

The first harm listed in the statute, “[f]ear for his or her safety or the safety of 

another person,” is designed to prevent conduct that “creates risks to the security and 

safety of the victim and others.”  D.C. Code § 22-3131(a); see Coleman, 202 A.3d 

at 1144.  Stalking is often connected to domestic violence and sexual assault, and 

the Council recognized that it is necessary to intervene “before stalking escalates 

into behavior that has even more serious or lethal consequences.”  D.C. Code § 22-

3131(a).  Commentary in the Model Code provides examples of the type of fear 
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described by this prong of the statute, such as “fear of death or serious physical harm, 

fear of sexual assault, fear that a child will be kidnapped or harmed, and fear of the 

unknown.”  Coleman, 202 A.3d at 1144 (internal quotation marks and brackets 

omitted); see Model Stalking Code Revisited at 39-40.  This harm therefore captures 

“fear of significant injury or a comparable harm.”  Coleman, 202 A.3d at 1144. 

The law defines “emotional distress” as “significant mental suffering or 

distress that may, but does not necessarily, require medical or other professional 

treatment or counseling.”  D.C. Code § 22-3132(4).  “This language indicates that 

the type of emotional distress that the victim must experience is high, reaching a 

level that would possibly lead to seeking professional treatment.”  Coleman, 202 

A.3d at 1144-45.  This Court has explained that the phrase refers to “a general or 

specific feeling of mental anguish, something markedly greater than the level of 

uneasiness, nervousness, unhappiness or the like which is commonly experienced in 

day to day living.”  Id. at 1145 (internal quotation marks and brackets omitted).  

Examples of behavior that could cause emotional distress include (though are not 

limited to) repeated harassing telephone calls to the victim’s workplace, destroying 

the victim’s credit history, or placing the victim under constant surveillance.  Id. 

The phrase “seriously alarmed, disturbed, or frightened” is not defined by the 

statute, and there “is much more limited guidance available” about its meaning, id., 

but the legislative history provides some clarity.  The phrase was modeled on the 
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pre-2009 stalking law, which applied to conduct that “seriously alarms, annoys, 

frightens, or torments” another person.  See D.C. Code § 22-404(e) (2001).  The 

Council replaced “annoys” with “disturbed” based on input from the Public 

Defender Service that “disturbed” “conveys a more serious effect” than mere 

annoyance.  Coleman, 202 A.3d at 1145; see also Model Stalking Code Revisited at 

39 (“[T]he stalking conduct needs to address behavior that goes beyond merely 

annoying the victim . . . .”).  And the Council cut the word “torments” based on 

public commentary criticizing the word as having “no easily understood definition.”  

Mashaud I, slip op. at 4.  

The phrase also must be read in context with the other types of mental harm 

listed in the statute; “serious alarm, disturbance, and fright should be understood as 

mental harms comparable to fear for one’s safety or significant emotional distress.”  

Coleman, 202 A.3d at 1145.  In short, “the level of fear, alarm, or emotional distress 

must rise significantly above that which is commonly experienced in day to day 

living, and must involve a severe intrusion on the victim’s personal privacy and 

autonomy.”  Id. (internal quotation marks, brackets, and citations omitted).  

“Ordinary uneasiness, nervousness, and unhappiness are insufficient,” as is “serious 

annoyance.”  Id. (internal quotation marks and brackets omitted).   
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B. Applying the proper standard, Mashaud’s actions do not amount 
to stalking. 

Although the stalking statute is designed to encompass “a wide range of acts, 

communications, and conduct,” D.C. Code § 22-3131(b), and should be interpreted 

“liberally,” Model Stalking Code Revisited at 31, this Court’s cases dictate that it 

does not reach the particular conduct at issue here.  The Superior Court identified 

two acts that it concluded established a stalking “course of conduct”: Mashaud’s 

email and his set of Facebook messages.  Boone has always characterized Mashaud’s 

Facebook messages as a single act and has therefore forfeited any argument that they 

should be treated as separate acts.  See Dozier v. United States, 220 A.3d 933, 948 

n.19 (D.C. 2019).  Accordingly, because the law requires “multiple acts of harassing 

or threatening behavior,” Coleman, 202 A.3d at 1141 (emphasis deleted); see D.C. 

Code § 22-3132(8), if either Mashaud’s email or his Facebook messages fails to 

satisfy the mental harm component of the law, then there was no good cause to enter 

the CPO.  

1. Mashaud’s email to Boone and his coworkers about Boone’s affair does 

not constitute stalking, and for that reason alone, there was no good cause to enter 

the CPO.  Exposing another person’s extramarital affair with an intern to human 

resources does not meet the standard this Court has set for what is considered 

stalking behavior because it would not cause a reasonable person to experience fear, 

serious alarm, or emotional distress within the meaning of this Court’s case law.  
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Mashaud’s email to human resources may have made Boone uneasy, nervous, or 

unhappy, but it is not likely to make a reasonable person afraid for their safety, suffer 

“mental anguish” that would possibly lead to professional treatment, or evoke a 

comparable mental harm.  Annoyance—even “serious annoyance”—is not sufficient 

to violate the stalking statute.  Coleman, 202 A.3d at 1145. 

In cases where this Court has upheld stalking or attempted stalking 

convictions, the conduct has been much more concerning, in line with the statute’s 

goal of intercepting troubling conduct before it escalates to violence.  In Whylie v. 

United States, 98 A.3d 156 (D.C. 2014), the defendant placed “thousands of phone 

calls” to the complainant, as well as hundreds of calls using a spoofing service to 

make it appear as though the complainant was violating a no-contact order with her 

stepmother.  Id. at 161.  In Beachum v. United States, 197 A.3d 508 (D.C. 2018), the 

defendant repeatedly approached the complainant on the street despite her efforts to 

rebuff him, left her a note stating, “It’s not about being your friend, it’s about being 

your best friend,” and “ultimately escalated his conduct to the point of ringing [her] 

doorbell and banging on her door for about a minute.”  Id. at 511.  Similarly, in 

Coleman, the defendant repeatedly approached and watched the victim after she 

rejected his romantic advances, “then ‘yelled out’ to the complainant as she left his 

group home, accused her of ‘trying to get him in trouble,’ and denied being someone 

who ‘went around masturbating,’” behavior this Court characterized as “seriously 
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alarming to a reasonable person.”  202 A.3d at 1146 (brackets omitted).  Mashaud’s 

single truthful email revealing the existence of an affair with an intern is not 

comparable to any of this conduct.   

Nor is there sufficient evidence to establish that Mashaud specifically 

intended his email to cause Boone fear, serious alarm, or emotional distress within 

the statute’s meaning.  The Superior Court credited Mashaud’s testimony that he did 

not mean to cause Boone harm by his actions.  7/11/14 Tr. 14.  This factual finding 

was well-supported by Mashaud’s testimony, and no contrary evidence of 

Mashaud’s intent was introduced.  But this factual finding cannot be reconciled with 

the court’s later legal conclusion that Mashaud did intend to harm Boone.  Although 

intent can often be inferred through a stalker’s acts, here Mashaud’s message would 

not support a reasonable inference that could trump the Superior Court’s explicit, 

contrary factual finding.  Without sufficient “direct or indirect evidence” of 

Mashaud’s mental state, Boone also could not establish by a preponderance of the 

evidence that Mashaud committed stalking through the specific intent prong of the 

statute.  Brown v. United States, 128 A.3d 1007, 1017 (D.C. 2015). 

The Superior Court’s reasons for concluding that Mashaud’s email satisfied 

the stalking statute are unpersuasive.  The first reason was that the email revealed 

“personal matters” to Boone’s employer, JA 30-32, but this appears to diminish the 

statute’s mental harm requirement from how this Court has understood it.  The 
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stalking statute is designed to combat “severe intrusions on the victim’s personal 

privacy and autonomy,” D.C. Code § 22-3131(a) (emphasis added), and not all 

truthful revelations that might be deemed “personal” meet this standard.  Severe 

intrusions include setting up hidden cameras in the victim’s home, Model Stalking 

Code Revisited at 15, publishing the victim’s personal identifying information on the 

internet, id. at 31, and “encourag[ing] others to contact [the victim] for illicit 

purposes,” id. at 47 n.68.  For instance, federal courts have repeatedly sustained 

convictions under the federal stalking statute for publishing sexually explicit 

photographs or videos of the victim without consent, sometimes called “revenge 

porn,” which can inflict “substantial emotional distress.”  See, e.g., United States v. 

Osinger, 753 F.3d 939, 943 (9th Cir. 2014); United States v. Petrovic, 701 F.3d 849, 

860 (8th Cir. 2012).  While less severe conduct might also meet the statute’s 

requirements, Mashaud’s truthful revelation of the existence of his wife’s 

extramarital relationship with her superior does not invade personal privacy to a 

comparable degree.   

The Superior Court also noted that the email suggested that the affair occurred 

in the workplace and created potential sexual harassment concerns.  JA 30-32.  But 

these too are insufficient on their own to treat the email as stalking.  The Superior 

Court did not find that either allegation was untruthful.  That Boone (a company vice 

president) had a sexual relationship with an intern foreseeably could raise reasonable 
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concerns about potential sexual harassment or possible misuse of company 

resources.  Sharing these concerns with the human resources department does not 

qualify as harassment or stalking under the statute, which is not designed to 

discourage truthful reporting of potential misconduct.  For instance, if Mashaud’s 

wife had sent this email instead of Mashaud, the impact on Boone’s privacy would 

be the same, yet there would be little question that her message was permissible.  

Indeed, the Superior Court’s holding raises the troubling prospect of the stalking 

statute being used as a weapon against whistleblowers reporting potential 

misconduct. 

Finally, it is possible that the Superior Court relied on Boone’s testimony that 

he eventually felt fearful of Mashaud’s actions to conclude that a reasonable person 

would react this way.  See 4/23/14 Tr. 83-86, 92; 7/11/14 Tr. 9-10.  But Boone said 

Mashaud’s email made him feel annoyed, not afraid.  5/6/14 Tr. 29.  He testified that 

his fear arose six months later when he read in Mashaud’s blog that Mashaud had 

hired a private investigator.  4/23/14 Tr. 83-84.  The Superior Court held that the 

blog was constitutionally protected activity, a conclusion Boone does not challenge 

on appeal, so it would be erroneous to conflate the mental harm caused by the blog 

with how a reasonable person would react to Mashaud’s earlier email. 

2. That Mashaud’s email does not satisfy the standards this Court has 

articulated for what qualifies as an act of stalking is sufficient to require reversal 
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because without the email, there is no “course of conduct.”  See supra at 21.  In any 

event, although a closer call, Mashaud’s Facebook messages revealing Boone’s 

affair also do not satisfy the elements of Section 22-3133(a).  Here too the Superior 

Court focused on Mashaud’s disclosure of “private information” to Boone’s family 

and friends.  JA 34-35.  Although contacting a victim’s family members can of 

course constitute stalking, see Model Stalking Code Revisited at 31, not every 

message to another person’s family member qualifies.  In Atkinson v. United States, 

121 A.3d 780 (D.C. 2015), for instance, part of the defendant’s conduct (in addition 

to repeated unwelcome calls, visits, and emails to the victim) included repeatedly 

contacting the victim’s parents claiming that the victim had stolen the defendant’s 

(non-existent) child.  Id. at 787.  This “objectively frightening” conduct undoubtedly 

could cause a reasonable person serious alarm or emotional distress.  Id.  By contrast, 

a reasonable person would not experience fear, serious alarm, or emotional distress 

because of Mashaud’s Facebook messages revealing Boone’s affair with an intern. 

There is also insufficient evidence that Mashaud intended to cause mental 

harm to Boone by sending the messages.  Mashaud testified that exposing the affair 

to others was part of the process of healing his marriage, and the Superior Court 

again found Mashaud’s testimony credible.  7/11/14 Tr. 15-16.  As with Mashaud’s 

email, the court’s factual finding that Mashaud did not intend to cause Boone harm 
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by sending these messages cannot be reconciled with its legal conclusion that he did 

have such an intent.   

This is certainly not to suggest that messages relayed via social media could 

never amount to stalking.  Quite the opposite: the Superior Court routinely (and 

correctly) issues CPOs and anti-stalking orders based on social media 

communications that are intended to cause (or would cause a reasonable person to 

experience) fear, serious alarm, or emotional distress.  For instance, if a perpetrator 

repeatedly tagged a victim in posts that falsely conveyed that they were in a romantic 

relationship, that could cause a reasonable person to experience fear, serious alarm, 

or emotional distress.  Or if a former romantic partner made posts that, in context, 

would reasonably be interpreted as threatening, that would satisfy the stalking statute 

because the law considers the recipient’s individual circumstances.  This Court 

should not restrict the Superior Court’s ability to issue CPOs or anti-stalking orders 

in such circumstances. 

* * * 

Because Mashaud’s actions could not form the basis of a “course of conduct” 

that amounts to stalking, this Court should reverse the Superior Court’s entry of a 

CPO.  The decision below reflects a mistaken understanding of the applicable legal 

principles and misapplies the threshold articulated by this Court for when conduct 
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qualifies as stalking.  It therefore amounts to an abuse of discretion.  J.O., 100 A.3d 

at 481.   

II. Section 22-3133(b)’s Exception For “Constitutionally Protected Activity” 
Does Not Reach Further Than The Constitution. 

There is no need for this Court to address the scope of Section 22-3133(b)’s 

exception for “constitutionally protected activity” because Mashaud’s conduct—

protected or not—was not stalking under Section 22-3133(a).  However, if the Court 

opines on the issue, it should take care to interpret subsection (b) consistent with the 

Council’s intent, which was merely to reiterate the Constitution’s protections.  

Notably, Mashaud himself does not argue that subsection (b) exempts any 

expression that does not fall into a First Amendment categorical exception.  Only 

his amici push for such an extreme interpretation.  But this reading is unsupported 

by the law’s text or purpose and is unnecessary to avoid constitutional concerns.  

A. Statutory text and case law indicate that “constitutionally 
protected activity” means conduct protected by, not merely 
implicating, the Constitution. 

The proviso that “[t]his section does not apply to constitutionally protected 

activity” means what it says: the stalking statute cannot be applied to prohibit 

conduct that the Constitution would protect from government interference.  Like 

other constitutional avoidance provisions, “it is a mere restatement of well-settled 

constitutional restrictions on the construction of statutory enactments.”  CISPES v. 

FBI, 770 F.2d 468, 474 (5th Cir. 1985).  This reading flows from the ordinary 
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meaning of the word “protect,” which means “to foster or shield from infringement 

or restriction.”  Merriam-Webster’s Collegiate Dictionary 999 (11th ed. 2003).  

Thus, subsection (b) means that the stalking statute applies to any conduct or 

expression meeting the elements of the offense that the Constitution does not shield 

after conducting the relevant constitutional analysis. 

Purely as a matter of text, this reading is superior to the interpretation put 

forward by amici and by the panel dissent.  According to that view, subsection (b) 

means that the stalking law applies only to “speech that does not fall within the 

traditional categories of unprotected speech,” such as true threats, obscenity, and 

libel.  ACLU Br. 20; Volokh Br. 4-10.  This argument proceeds on the theory that in 

the First Amendment context, any expression that does not fall within a categorical 

exception is “protected.”  But the Constitution protects far more than just speech, 

and amici do not explain how their reading would apply to any other constitutional 

rights that lack similar categorical “exceptions.”  Surely if the Council had intended 

the exception to refer only to “constitutionally protected speech” and not other 

protected activities, it easily could have said so.  Likewise, if the Council intended 

the statute to apply to speech only if it falls into a historically established categorical 

exception, it could have said that too.  But instead of referring to “speech outside 

categorical First Amendment exceptions,” the law refers generically to 

“constitutionally protected activity.”  This Court should not graft words onto the 
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statute that the Council did not include.  See 1841 Columbia Rd. Tenants Ass’n v. 

D.C. Rental Hous. Comm’n, 575 A.2d 306, 308 (D.C. 1990). 

Moreover, to say that any form of speech or activity is categorically 

“unprotected” by the Constitution is a misnomer.  The Constitution provides 

different degrees of protection depending on the circumstances, but “every activity, 

even scratching one’s head, . . . is covered . . . by the Equal Protection Clause, so 

that those who engage in it cannot be singled out without ‘rational basis.’”  City of 

Chicago v. Morales, 527 U.S. 41, 84 (1999) (Scalia, J., dissenting) (citation omitted).  

Even felonious conduct—e.g., murder, robbery, arson—is “protected” in the sense 

that the government may not secure a conviction in violation of due process or the 

right to a jury trial, or impose cruel and unusual punishment.  Thus, even if certain 

forms of speech like libel and obscenity fall into traditionally understood First 

Amendment “exceptions,” they are not “entirely invisible to the Constitution.”  

R.A.V. v. City of St. Paul, 505 U.S. 377, 383 (1992).  For instance, “the government 

may proscribe libel; but it may not make the further content discrimination of 

proscribing only libel critical of the government.”  Id. 

Obviously, the Council did not intend subsection (b) to swallow the entire 

stalking statute, so “constitutionally protected activity” must mean more than 

activity that merely implicates some constitutional right.  In United States v. 

O’Brien, 391 U.S. 367 (1968), the Supreme Court explained the distinction between 
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constitutionally implicated and constitutionally protected activity in its analysis of a 

prohibition on destroying draft cards.  The Court noted that even if the 

“communicative element” of burning a draft card in protest of the Vietnam War “is 

sufficient to bring into play the First Amendment, it does not necessarily follow that 

the destruction of a registration certificate is constitutionally protected activity.”  Id. 

at 376 (emphases added).  Many cases have acknowledged that a particular activity 

is expressive but nonetheless not “constitutionally protected” under particular 

circumstances.  See, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 566 (1991) 

(plurality opinion) (agreeing that “nude dancing” is “expressive conduct within the 

outer perimeters of the First Amendment” but holding that public indecency statute 

was not unconstitutional); Ward v. Rock Against Racism, 491 U.S. 781, 790-91 

(1989) (agreeing that “[m]usic is one of the oldest forms of human expression” but 

upholding municipal sound-amplification ordinance as applied to outdoor concerts); 

Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984) (assuming that 

sleeping in a park is “expressive conduct protected to some extent by the First 

Amendment” but upholding constitutionality of anti-camping regulation). 

Determining whether a particular activity is “constitutionally protected,” then, 

requires application of the appropriate constitutional test.  And that test may come 

out differently depending on the circumstances.  Even Professor Volokh agrees that 

the same activity “might be constitutionally protected against one law but not against 
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another.”  Eugene Volokh, One-to-One Speech vs. One-to-Many Speech, Criminal 

Harassment Laws, and “Cyberstalking”, 107 Nw. U. L. Rev. 731, 763 (2013).  For 

example, in United States v. Eichman, 496 U.S. 310 (1990), the Supreme Court 

established that the government cannot enact a statute prohibiting the burning of the 

American flag if the goal is to suppress expression.  Id. at 315.  But Eichman does 

not mean that flag burning is a “constitutionally protected activity” shielded from 

government regulation in all circumstances.  Although the government could not 

punish flag burning under “an ordinance against dishonoring the flag,” it could still 

prosecute “burning a flag in violation of an ordinance against outdoor fires.”  R.A.V., 

505 U.S. at 385.  In fact, three months after winning her Supreme Court case, the 

defendant in Eichman was prosecuted for attempting to destroy government property 

after she tried to set fire to a flag atop a public building.  See United States v. 

Eichman, 957 F.2d 45, 46-47 (2d Cir. 1992) (affirming felony convictions).   

The Supreme Court’s overbreadth cases further illustrate that 

“constitutionally protected activity” must refer to activity that not only implicates a 

constitutional right but that is actually protected against prohibition after conducting 

the relevant constitutional analysis.  See, e.g., City of Houston v. Hill, 482 U.S. 451, 

459 (1987) (using “constitutionally protected conduct” to mean conduct that “[t]he 

Constitution does not allow . . . to be made a crime”); Grayned v. City of Rockford, 

408 U.S. 104, 114-15 (1972) (similar); Coates v. City of Cincinnati, 402 U.S. 611, 
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616 (1971) (similar).  In general, the overbreadth doctrine permits a court to 

invalidate a law on its face if it “reaches a substantial amount of constitutionally 

protected conduct.”  City of Houston, 482 U.S. at 458.  But in conducting this 

inquiry, the Court has clarified that “constitutionally protected conduct” does not 

refer to activities that merely implicate a constitutional protection.  Rather, a statute 

is overbroad only if “a substantial number of its applications are unconstitutional, 

judged in relation to the statute’s plainly legitimate sweep.”  United States v. Stevens, 

559 U.S. 460, 473 (2010) (emphasis added).  Thus, a statute could restrict a 

substantial amount of expression, but so long as those applications are constitutional, 

the law does not restrict “constitutionally protected activity” and is not overbroad.  

Bolz v. District of Columbia, 149 A.3d 1130, 1142-44 (D.C. 2016). 

The panel dissent contends that amici’s proposed reading of subsection (b) 

“align[s] with the only published opinion” to grapple with the exception’s scope, 

Gray v. Sobin, No. 2013 CPO 3690, 2014 WL 624406 (D.C. Super. Ct. Feb. 14, 

2014).  Mashaud II, 256 A.3d at 243 (Beckwith, J., dissenting).  But the Superior 

Court’s opinion in Gray is not binding on this Court, and it ultimately cuts against 

amici’s reading.  In several passages, the opinion acknowledges that whether the 

exception applies turns on “whether applying the statute to Respondent would 

violate his constitutional rights,” which confirms the stalking law can apply to 

speech so long as it does not violate the Constitution.  2014 WL 624406, at *2; see 
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also id. at *3 (referring to “the question whether the First Amendment protects 

Respondent’s conduct . . . .”).  The opinion then devotes several pages of analysis to 

determining whether the speech at issue could be constitutionally regulated, all of 

which would have been unnecessary if the only question was whether the conduct 

fit within a categorical exception to the First Amendment.  See id. at *3-7. 

The ACLU also invokes the anti-surplusage canon of statutory construction 

to argue that the phrase “constitutionally protected activity” must cover more than 

what the Constitution already shields.  ACLU Br. 21.  But “the force of this canon 

is diminished” in these circumstances.  Marx v. Gen. Revenue Corp., 568 U.S. 371, 

386 (2013).  The canon counsels that when faced with two plausible readings of a 

provision, one of which “gives it an effect already achieved by another provision,” 

a court should prefer the reading that “leaves both provisions with some independent 

effect.”  Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of 

Legal Texts 176 (2012).  Here, however, the Court is not faced with two independent 

(but potentially redundant) provisions of the same statute.  It is faced with a statutory 

provision that explicitly references another legal source (the Constitution) and 

incorporates its protections.  The background assumption that the Council avoids 

redundancy carries little force in the context of an express incorporation by 

reference.  See id. (“Put to a choice, however, a court may well prefer ordinary 

meaning to an unusual meaning that will avoid surplusage.  So like all other canons, 
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this one must be applied with judgment and discretion, and with careful regard to 

context.”).2 

B. The legislative history does not support reading subsection (b) to 
create a broad exemption for expressive conduct. 

Were there any doubt, the legislative history of the stalking statute solidifies 

the conclusion that subsection (b) should be read as coextensive with the 

Constitution.  Everything about the statute’s history (and the history of the Model 

Code on which it was based) suggests that the main goal was to make the stalking 

statute more capacious because many concerning behaviors were not adequately 

captured by existing laws.  “[S]talking behavior is as varied as the people who 

commit the crime,” so the law was intentionally written to cover a “wide range of 

methods,” including communications.  Model Stalking Code Revisited at 39, 47; see 

D.C. Code §§ 22-3131(b), 22-3132(8)(A).  Nowhere did the Council suggest that 

subsection (b) was intended to carve out broad categories of conduct from the 

statute’s scope.  Instead, as the Council itself explained, the exception merely tries 

to “avoid inadvertent criminalization of legal behaviors,” which suggests it viewed 

 
2  For this reason, Animal Legal Defense Fund v. Hormel Foods Corp., 258 A.3d 
174 (D.C. 2021), cited at ACLU Br. 21, is inapposite.  That case involved two 
neighboring statutory provisions, and the Court rejected a reading of the second 
provision that would have rendered it duplicative of the first.  See 258 A.3d at 183-
84.  That case thus represented a classic application of the anti-surplusage canon. 
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the exception as simply codifying existing constitutional protections.  Committee 

Report at 32. 

Amici’s reading of subsection (b) would dramatically undermine the statute’s 

goals by exempting conduct that the Council intended to prohibit.  The established 

First Amendment exceptions (particularly true threats, incitement, and obscenity) 

may cover some of this behavior, but they are likely not broad enough to vindicate 

all the concerns animating the statute.  The law intentionally does not require 

“express threats of physical harm,” id. § 22-3131(a), because stalkers often do not 

make explicit threats.  Committee Report at 41; Strengthening Antistalking Statutes 

at 2.  Narrowing the statute to proscribe only those communications that fall into 

historical First Amendment exceptions could immunize dangerous behavior that the 

Council has a compelling interest in prohibiting, such as:  

• Shouting at a victim on the street in a manner that would cause a 

reasonable person to experience significant emotional distress but that 

is not obscene or explicitly threatening.  Coleman, 202 A.3d at 1132. 

• Calling or contacting the victim with harassing but non-threatening and 

non-obscene phone calls.  Atkinson, 121 A.3d at 787; Whylie, 98 A.3d 

at 161. 

• Filing abusive and harassing lawsuits.  Model Stalking Code Revisited 

at 31.   
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• Leaving the victim written messages that are frightening but not 

explicitly threatening or obscene.  Beachum, 197 A.3d at 509. 

The legislative history of the statute also explains that subsection (b)’s 

exception was modeled on similar exceptions that exist in many other states.  

Strengthening Antistalking Statutes at 3.  Amici do not identify any such exception 

that has ever been interpreted by a court in the manner they propose.  Rather, it is 

well understood that these exceptions immunize “behavior [that] is already covered 

by the Constitution,” nothing further.  Model Stalking Code Revisited at 53.  A 

helpful illustration comes from the State of Washington, which also exempts 

“[c]onstitutionally protected activity” from its stalking code.  Wash. Rev. Code 

§ 9A.46.110(6)(b).  Presented with the same argument advanced by amici here—

that this means that only speech that “falls within a categorical exception to the First 

Amendment” is proscribed by the law—Washington courts have rejected it.  State 

v. Nguyen, 450 P.3d 630, 640 (Wash. App. 2019).  Instead, a defendant invoking the 

exception must “demonstrate that he had a constitutional right to” engage in the 

particular conduct at issue, just as would any defendant raising a constitutional 

defense.  State v. Petz, 97 Wash. App. 1010, 1999 WL 675933, at *4 (1999) 

(collecting cases from at least eight other states taking a similar approach); see also 

Johnson v. State, 648 N.E.2d 666, 670 (Ind. Ct. App. 1995) (finding that because the 
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defendant’s “conduct crossed the bounds of . . . constitutionally protected activity,” 

the statutory exemption for “constitutionally protected activity” did not apply). 

C. A contrary reading is not necessary to avoid overbreadth or 
vagueness concerns. 

Amici argue that their reading of the exception in subsection (b) is necessary 

to avoid making the stalking statute as a whole overbroad and vague.  ACLU Br. 20-

24; Volokh Br. 4-10.  But Mashaud has never raised an overbreadth or vagueness 

challenge to the law, and neither claim would have merit.  There is thus no reason to 

adopt a strained reading of the statutory text simply to avoid hypothetical 

constitutional challenges that would not succeed. 

1. Both Professor Volokh and the ACLU express concern that reading 

subsection (b) as coextensive with the Constitution will allow the Council to evade 

overbreadth challenges by adding similar carveouts to other laws.  See ACLU Br. 

21-24; Volokh Br. 8-10.  But even if subsection (b) does not immunize the law from 

an overbreadth challenge, it does not follow that the law necessarily fails an 

overbreadth analysis simply because that provision is co-extensive with 

constitutional protections.  The real question is whether, absent subsection (b), the 

stalking statute is overbroad.  It is not. 

The overbreadth doctrine is “strong medicine,” used “sparingly and only as a 

last resort.”  Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973).  As noted, a law is 

overbroad (and thus invalid in all its applications) only if “a substantial number of 
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its applications are unconstitutional, judged in relation to the statute’s plainly 

legitimate sweep.”  Stevens, 559 U.S. at 473.  The asserted overbreadth “must not 

only be real, but substantial as well,” Broadrick, 413 U.S. at 615, which means “there 

must be a realistic danger that the statute itself will significantly compromise 

recognized First Amendment protections,” Members of City Council of City of L.A. 

v. Taxpayers for Vincent, 466 U.S. 789, 801 (1984).   

Professor Volokh warns that the stalking statute could be used to criminalize 

a wide range of speech—such as peaceful protests, civil rights boycotts, or parades—

because, in his view, it captures all speech that is alarming, disturbing, or distressing.  

Volokh Br. 5-6.  But this concern overlooks several important elements of the 

statute.  First, this Court’s cases explain that the phrase “seriously alarmed, 

disturbed, or frightened” must be read in concert with the other mental harms listed 

in the statute.  See supra at 20-21.  The level of alarm required to trigger the law 

must be on par with fear for one’s physical safety, not mere distress or annoyance.  

Coleman, 202 A.3d at 1145.  Second, the law contains a meaningful mens rea 

requirement.  It penalizes only conduct specifically intended to cause mental harm 

or that the perpetrator knows or should know would cause a reasonable person to 

suffer such effects.  Third, the law requires multiple harassing acts, committed on 

different occasions, forming a “course of conduct directed at a specific individual.”  

D.C. Code § 22-3133(a).  A peaceful political demonstration or parade would not 
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satisfy any of these requirements, making the risk of prosecution nonexistent.  See 

United States v. Smith, 685 A.2d 380, 387-88 (D.C. 1996) (citing many similar 

features of the pre-2009 stalking statute to reject an overbreadth challenge). 

These limitations distinguish Section 22-3133 from statutes previously found 

to be facially overbroad.  See Volokh Br. 9; ACLU Br. 22-23.  Mashaud and 

Professor Volokh cite People v. Relerford, 104 N.E.3d 341 (Ill. 2017), but the 

stalking law at issue in Releford defined “emotional distress” differently than the 

District’s statute, and the court essentially read out of the law any requirement of 

objective reasonableness, such that the law could apply to a communication as 

innocuous as complaining about a local business at a town hall meeting.  See id. at 

354.  Even without subsection (b), the District’s mens rea requirement and more 

robust definition of “emotional distress” would not allow Section 22-3133 to apply 

in those circumstances.  Likewise, the statute examined in Long v. State, 931 S.W.2d 

285 (Tex. Crim. App. 1996), criminalized a variety of conduct that the District’s law 

would not, such as conduct likely to “annoy” or “embarrass” another person.  Id. at 

288.  And the stalking-by-mail statute at issue in In re A.J.B., 929 N.W.2d 840 

(Minn. 2019), applied exclusively to speech and expressive activity and described 

the crime with “several broad and unqualified terms,” including “oppress, persecute, 

or intimidate,” which are not used in the District’s statute.  Id. at 854.  The District’s 

law much more closely resembles the federal stalking statute, 18 U.S.C. § 2261A, 
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which several courts have concluded is not overbroad.  A.J.B., 929 N.W.2d at 854-

55.3   

Moreover, it is not enough to hypothesize that the law could be applied in an 

unconstitutional way.  To succeed in proving overbreadth, a challenger “must 

demonstrate from the text of [the statute] and from actual fact that a substantial 

number of instances exist in which the [l]aw cannot be applied constitutionally.”  

New York State Club Ass’n, Inc. v. City of New York, 487 U.S. 1, 14 (1988).  Here, 

amici have identified no case in which the law has been applied unconstitutionally.  

That is not a sufficient record for declaring a law facially invalid.  Id. 

Even if there were some potential instances in which the stalking statute could 

apply to constitutionally protected conduct, the law’s “legitimate reach dwarfs its 

arguably impermissible applications.”  New York v. Ferber, 458 U.S. 747, 773 

(1982).  The law is targeted at stalking conduct, however committed, which no one 

disputes can be criminalized.  See ACLU Br. 8 (“Prohibiting such conduct, at least 

as a general matter, raises no constitutional concerns[,] [even if] such conduct may 

sometimes involve speech . . . .”).  Most of the means of committing the crime (such 

as following, monitoring, or surveilling a victim) are not inherently expressive.  D.C. 

 
3  The riot statute examined in Dream Defenders v. DeSantis, 559 F. Supp. 3d 
1238 (N.D. Fla. 2021), is even farther afield.  The law potentially criminalizes 
participating in a political protest where violence occurs “even if the protestors are 
not involved in, and do not support, the violence.”  Id. at 1283. 
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Code § 22-3132(8).  And every instance in which this Court has applied the law in 

a case involving communications, it has held the application to be valid.  Coleman, 

202 A.3d at 1146 (shouting at victim); Atkinson, 121 A.3d at 787 (phone calls to 

victim); Beachum, 197 A.3d at 511 (speaking and writing to victim); Whylie, 98 

A.3d at 161 (phone calls to victim).  Under these circumstances, any possible 

unconstitutional applications that may exist can be cured through case-by-case 

adjudication of as-applied challenges; they do not mean the statute is facially 

unconstitutional.  New York State Club Ass’n, 487 U.S. at 14.  

2. The stalking statute is not unconstitutionally vague.  To establish 

vagueness, a challenger must overcome the “strong presumption of constitutionality 

[that] inheres in legislative enactments.”  McNeely v. United States, 874 A.2d 371, 

380 (D.C. 2005).  A law is void for vagueness only if it lacks “sufficient 

definiteness” to permit ordinary people to understand what conduct is prohibited.  

Id. at 381.  “[A] statute is not unconstitutionally vague even if it requires that a 

person’s conduct conform to a somewhat amorphous—yet comprehensible—

standard; it is unconstitutionally vague only if no standard of conduct is specified at 

all.”  Id. at 382 (internal quotation marks omitted). 

A panel of this Court has already held that the stalking statute is not vague.  

Beachum, 197 A.3d at 511 (“Mr. Beachum also argues that § 22-3133(a)(3) is 

unconstitutional because it does not give adequate notice as to what it actually 
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prohibits. We disagree.”).  The Court found that the statute provides adequate notice 

of what conduct is prohibited because it requires, at minimum, “a showing that the 

defendant should have known that the course of conduct at issue would engender 

fear, serious alarm, or emotional distress.”  Id.  That standard is “comprehensible” 

and sufficiently definite to make the law not vague. 

Just as treating subsection (b) as being co-extensive with constitutional 

protections cannot render the stalking law overbroad, it also cannot make it vague.  

Subsection (b) simply reinforces and underlines the point that the statute does not 

prohibit conduct that the Constitution would not allow to be prohibited.  That does 

not render the stalking law standardless or “accord unfettered discretion to law 

enforcement officials.”  Schleifer by Schleifer v. City of Charlottesville, 159 F.3d 

843, 854 (4th Cir. 1998).  Rather, “ascertainable standards exist to inform the public 

as to what type of conduct is constitutionally unprotected and, thus, proscribed by 

the stalking statute.”  State v. Bradford, 308 P.3d 736, 742-43 (Wash. App. 2013).   

Amici argue that the Constitution does not “provide a bright enough line to 

guide primary conduct,” such that a statutory codification of constitutional 

protections is vague by default.  ACLU Br. 23; see Volokh Br. 3, 8-9.  But if this 

were so, “all criminal statutes would be void for vagueness.”  Bradford, 308 P.3d at 

743.  The Constitution always operates as a background protection, whether or not 

a statute explicitly says so, and the fact that “constitutional analysis can be hard” is 
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not sufficient to make a law unconstitutionally vague.  Id.; see Schleifer, 159 F.3d at 

853-54.4   

III. The District Takes No Position On Whether Mashaud’s Conduct Was 
“Constitutionally Protected Activity.”   

If the Court concludes that Mashaud’s conduct somehow violated Section 22-

3133(a) and adopts the District’s interpretation of subsection (b), it will need to 

determine whether Mashaud’s conduct was “constitutionally protected activity.”  

How the constitutional analysis would proceed would depend on how the Court 

deemed the statute satisfied.  Because the District does not believe Mashaud’s 

particular conduct satisfies the statute to begin with, it takes no position on the case-

specific question of whether that conduct was constitutionally protected.  But the 

Court should consider the following factors as part of such an analysis. 

A. On its face, the stalking statute regulates conduct (or more specifically, a 

“course of conduct”), not speech or its content.  Among the activities that could form 

a stalking course of conduct are many actions that do not implicate the First 

Amendment at all, such as following, monitoring, surveilling, or threatening another 

person; interfering with, damaging, taking, or unlawfully entering another’s 

property; or using another’s personal identifying information.  D.C. Code § 22-

 
4  Even if this were a legitimate problem, it is not clear how amici’s reading 
would solve it.  Understanding the contours of the historical First Amendment 
“exceptions” like true threats, libel, obscenity, and speech integral to criminal 
conduct still requires significant constitutional analysis.   
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3132(8).  However, the law can also prohibit communications, and how the law is 

applied affects what level of scrutiny applies. 

In many cases, applying the stalking statute to communications raises no First 

Amendment issue because the law applies to the stalker’s conduct regardless of its 

content, “for reasons that are independent of what the speech communicates.”  

Eugene Volokh, The “Speech Integral to Criminal Conduct” Exception, 101 Cornell 

L. Rev. 981, 1010 (2016).  It is well established that the First Amendment does not 

protect “speech or writing used as an integral part of conduct in violation of a valid 

criminal statute.”  Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 498 (1949).  

Thus, prosecuting a stalker who placed hundreds of phone calls to the victim in the 

middle of the night does not violate the First Amendment, as even the ACLU 

acknowledges.  ACLU Br. 8.  It is the act of making the phone calls that triggers the 

law’s application, not the message that the stalker relayed.  And it is not a violation 

of the First Amendment “to make a course of conduct illegal merely because the 

conduct was in part initiated, evidenced, or carried out by means of language.”  

Giboney, 336 U.S. at 505; see R.A.V., 505 U.S. at 389 (“[W]ords can in some 

circumstances violate laws directed not against speech but against conduct.”). 

In this respect, Professor Volokh is incorrect to describe the speech-integral-

to-criminal-conduct doctrine established in Giboney as limited to speech that helps 

“cause or threaten other illegal conduct,” such as conspiracy.  Volokh Br. 17; see 
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also Mashaud II, 256 A.3d at 245 (Beckwith, J., dissenting) (echoing this view).  

Although that is one way the doctrine can apply, the doctrine can also sometimes 

regulate expression without any accompanying illegal conduct, such as an agreement 

to set higher prices in violation of antitrust law (which, if set independently, would 

not be a crime).  See Volokh, 101 Cornell L. Rev. at 1007-08 (acknowledging 

examples).  Using communications as a method of stalking does not on its own 

entitle the stalker’s speech to heightened First Amendment scrutiny.  Osinger, 753 

F.3d at 947 (“Any expressive aspects of Osinger’s speech were not protected under 

the First Amendment because they were ‘integral to criminal conduct’ in 

intentionally harassing, intimidating or causing substantial emotional distress to [the 

victim].”).  The Court should avoid adopting a cramped understanding of Giboney 

that could threaten other well-established criminal prohibitions.  See Roberts v. U.S. 

Jaycees, 468 U.S. 609, 628 (1984) (“[A]cts of invidious discrimination . . . , like 

violence or other types of potentially expressive activities that produce special harms 

distinct from their communicative impact, . . . are entitled to no constitutional 

protection.”).   

Where the stalking statute applies to “inherently expressive” conduct that 

qualifies as “symbolic speech” but is not targeted based on its content, intermediate 

scrutiny applies.  Rumsfeld v. FAIR, 547 U.S. 47, 66 (2006).  In this analysis, a court 

examines the “incidental” burdens on speech imposed by the conduct-focused law.  
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O’Brien, 391 U.S. at 376.  A regulation is permissible under O’Brien so long as it 

“promotes a substantial government interest that would be achieved less effectively 

absent the regulation.”  FAIR, 547 U.S. at 67.   

Other constitutional doctrines could be implicated depending on how the 

Court deems the law applicable to Mashaud’s conduct.  As many courts have 

acknowledged, the analysis could differ if the law is directed at speech that addresses 

issues of public concern rather than purely private matters.  In Snyder v. Phelps, 562 

U.S. 443 (2011), the Supreme Court held that speech cannot be subject to civil tort 

liability if the speech is on matters of public concern and liability “turn[s] on the 

content and viewpoint of the message conveyed.”  Id. at 457.  Such speech “occupies 

the highest rung of the hierarchy of First Amendment values, and is entitled to 

special protection.”  Id. at 452.  In light of this special protection, courts in the 

District, including the Superior Court here, have held that subsection (b) generally 

exempts speech on public issues.  JA 38-39 (declining to apply statute to blog posts 

addressing public issues); Gray, 2014 WL 624406, at *3-4 (finding statute did not 

prohibit speech on matters of public concern); White v. Muller, 2017 D.C. Super. 

LEXIS 14, at *5 (same).   

And in Holder v. Humanitarian Law Project, 561 U.S. 1 (2010), the Supreme 

Court explained that even if a criminal law “generally functions as a regulation of 

conduct,” it can still trigger strict scrutiny if in a particular case it is “directed at” an 
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individual because of disagreement with “what his speech communicated.”  Id. at 

27-28.  Thus, when a protestor was cited for breaching the peace because he wore a 

jacket displaying an epithet inside a courthouse, the Court held his conviction “quite 

clearly rests upon the asserted offensiveness of the words [he] used to convey his 

message to the public,” and therefore operated as a content-based regulation of 

speech subject to strict scrutiny.  Cohen v. California, 403 U.S. 15, 18-19 (1971).  It 

is important to note that both Cohen and Holder dealt with criminal penalties, and 

the cases may not extend fully to cases involving a civil protection order, which 

imposes much more limited burdens. 

B. Most applications of the stalking law would survive even strict scrutiny.  

The District has a compelling government interest in protecting its citizens from 

stalking before it escalates into “violence, a loss in the quality of life, or even death.”  

Committee Report at 33.  Numerous courts—even some that have found stalking 

statutes unconstitutional in particular applications—have considered this interest 

compelling.  E.g., Salt Lake City v. Lopez, 935 P.2d 1259, 1264 (Utah Ct. App. 

1997); State v. Dario, 665 N.E.2d 759, 763 (Ohio App. 1995); State v. Culmo, 642 

A.2d 90, 101 (Conn. Super. Ct. 1993); see also State v. Shackelford, 825 S.E.2d 689, 

700 (N.C. 2019) (assuming “a compelling governmental interest in preventing the 

escalation of stalking into more dangerous behavior” but nonetheless finding 

application unconstitutional); State v. Whitesell, 13 P.3d 887, 901 (Kan. 2000) 
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(finding “significant and substantial state interests” in “providing law enforcement 

officials with a means of intervention in potentially dangerous situations before 

actual violence occurs”); State v. Ruesch, 571 N.W.2d 898, 903 (Wis. Ct. App. 1997) 

(similar); United States v. Lippman, 369 F.3d 1039, 1044 (8th Cir. 2004) (finding 

Congress has a compelling interest in decreasing domestic violence); United States 

v. Lampley, 573 F.2d 783, 787 (3d Cir. 1978) (finding Congress had a compelling 

interest in protecting “individuals from fear, abuse or annoyance” over the 

telephone).  

This Court has upheld several convictions where the stalking was carried out, 

at least in part, through language, illustrating the importance of the government’s 

interest.  In Coleman, for instance, this Court noted that the defendant had 

“expressed a romantic interest in the complainant” despite her rebuffing his 

advances and then shouted at her on the street about masturbation.  202 A.3d at 1146.  

Among other conduct emphasized in Atkinson, this Court noted that the defendant 

had called the parents of the victim and told them (falsely) that he and the 

complainant “had a child together,” which this Court identified as conduct that a 

reasonable juror could find objectively frightening and seriously alarming.  121 A.3d 

at 783, 787-88.  In Beachum, the defendant left a disturbing note about wanting to 

be the victim’s “best friend.”  197 A.3d at 509.  And Whylie involved a barrage of 

phone calls labeling the victim a “dumb bitch,” telling her that a restraining order 
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“wasn’t valid” and would not succeed in stopping the harassment, and that the 

defendant was in contact with the victim’s family members.  98 A.3d at 159-60. 

The stalking law has a number of different statutory safeguards that narrowly 

tailor its application to conduct that is likely to escalate to violence.  To recap, the 

law requires multiple acts forming a course of conduct directed at a specific 

individual.  Each act must have been taken with the required mens rea, meaning the 

perpetrator must have specifically intended to cause a particular mental harm, or 

knew or should have known that a reasonable person would experience this mental 

harm.  And the level of fear, alarm, or emotional distress required is far from 

trivial—it must rise to a level on par with fear for one’s physical safety.  These 

requirements, viewed together, carefully target the type of stalking conduct the 

District has a compelling interest in preventing, not speech that is merely annoying 

or offensive.  Smith, 685 A.2d at 388.   

CONCLUSION 

The Court should reverse the judgment of the Superior Court.  If not, it should 

consider whether Mashaud’s conduct qualified as “constitutionally protected 

activity”—that is, conduct that cannot permissibly be prohibited after application of 

the relevant constitutional test. 

Respectfully submitted, 
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