Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 1 of 38

RECORD NO. 15-2543

IN THE

United States Court of Appeals
FOR THE FOURTH CIRCUIT

PATRICIA VILLA,
Plaintiff – Appellant,

v.
CAVAMEZZE GRILL, LLC, et al.,
Defendants – Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA
AT ALEXANDRIA

OPENING BRIEF OF APPELLANT
PATRICIA VILLA
Matthew B. Kaplan
The Kaplan Law Firm PLLC
509 North Jefferson Street
Arlington, VA 22205
(703) 665-9529
mbkaplan@thekaplanlawfirm.com

Counsel for Appellant

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 2 of 38

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 3 of 38

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 4 of 38

TABLE OF CONTENTS
TABLE OF CONTENTS ........................................................................................ i
TABLE OF AUTHORITIES ................................................................................. ii
JURISDICTIONAL STATEMENT .......................................................................1
STATEMENT OF ISSUES PRESENTED FOR REVIEW .................................1
STATEMENT OF THE CASE ...............................................................................1
Key Players ............................................................................................................ 2
The Harassment Report and Its Investigation ................................................... 3
Subsequent Developments .................................................................................... 5
The Decision Below ............................................................................................... 6
SUMMARY OF ARGUMENT ...............................................................................8
ARGUMENT ..........................................................................................................10
I.

The District Court’s Grant of Summary Judgment is Reviewed
De Novo ......................................................................................................... 10
II. Title VII Encourages Internal Reporting of Discrimination ................... 11
III. The District Court Mistakenly Believed that Causation Was the
Determinative Issue ..................................................................................... 14
IV. The Relevant Question is What Rule Applies When An Employer
Makes a Mistake of Fact About an Employee’s Conduct........................ 17
A. An Employee Who Makes an Honest Report Is Protected ......................19
B. At A Minimum an Employer’s Decision to Fire for a False Report Must
Be Reasonable ..........................................................................................24
C. Cava’s Investigation Was Not Reasonable ..............................................26
CONCLUSION.......................................................................................................29
ORAL ARGUMENT REQUESTED ...................................................................29
CERTIFICATE OF SERVICE ............................................................................31

i

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 5 of 38

TABLE OF AUTHORITIES
Cases
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) ............................................11
Ausherman v. Bank of America Corp., 352 F.3d 896 (4th Cir.
2003) .....................................................................................................................11
Boyer-Liberto v. Fontainebleau Corp., 786 F.3d 264 (4th Cir.
2015) .................................................................................................. 12, 13, 14, 19
Burlington Industries v. Ellerth, 524 U.S. 742 (1998) ............................................27
Burlington Northern & Santa Fe Railway v. White, 548 U.S. 53
(2006) ....................................................................................................... 12, 20, 23
Burrage v. United States, 134 S. Ct. 881 (2014) .....................................................17
Canal Insurance Co. v. Distribution Services, Inc., 320 F.3d
488 (4th Cir. 2003) ................................................................................................10
Crawford v. Metropolitan Government of Nashville &
Davidson County, 555 U.S. 271 (2009) ............................................. 11, 12, 13, 20
DIRECTV Inc. v. Nicholas, 403 F.3d 223 (4th Cir. 2005) .......................................23
EEOC v. Navy Federal Credit Union, 424 F.3d 397 (4th Cir.
2005) .....................................................................................................................14
EEOC v. Total Systems Services, Inc., 221 F.3d 1171 (11th Cir.
2000) .......................................................................................... 7, 9, 19, 20, 21, 23
Egei v. Johnson, No. 15-CA-434, 2016 U.S. Dist. LEXIS 82329
(D.D.C. June 24, 2016) .........................................................................................18
Faragher v. City of Boca Raton, 524 U.S. 775 (1998) ............................................12
Fogarty v. Boles, 121 F.3d 886 (3d Cir. 1997) ........................................................26
Forman v. Small, 271 F.3d 285 (D.C. Cir. 2001) ....................................................13

ii

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 6 of 38

Foster v. University. of Maryland-Eastern Shore, 787 F.3d 243,
249 (4th Cir. 2015) ......................................................................................... 15, 16
Gilooly v. Missouri Department of Health & Senior Services,
421 F.3d 734 (8th Cir. 2005) ................................................................................21
Glover v. South Carolina Law Enforcement Division, 170 F.3d
411 (4th Cir. 1999) ................................................................................................18
Heffernan v. City of Paterson, 136 S. Ct. 1412 (2016) ...........................................24
Henry v. Purnell, 652 F.3d 524 (4th Cir. 2011).......................................................11
Lamie v. United States Trustee, 540 U.S. 526 (2003) .............................................23
Louis v. Sun Edison, LLC, 797 F. Supp. 2d 691 (D. Md. 2011) ..............................17
McCullough v. University of Arkansas for Medical Sciences,
559 F.3d 855 (8th Cir. 2008) ................................................................................21
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) .............................. 16, 23
NLRB v. Burnup & Sims, Inc., 379 U.S. 21 (1964) .......................................... 22, 25
NLRB v. Fansteel Corp., 306 U.S. 240 (1939) ........................................................23
NLRB v. Industrial Cotton Mills, 208 F.2d 87 (4th Cir. 1953) ......................... 21, 22
Pettway v. American Cast Iron Pipe Co., 411 F.2d 998 (5th Cir.
1969) .....................................................................................................................18
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) ................................................16
University of Texas Southwestern Medical Center v. Nassar,
133 S. Ct. 2517 (2013) ..................................................................... 7, 8, 14, 15, 16
Waters v. Churchill, 511 U.S. 661 (1993) .................................................. 24, 25, 26
Williams v. Spartan Communications, No. 99-1566, 2000 U.S.
App. LEXIS 5776 (4th Cir. 2000) ........................................................................27
Statutes
42 U.S.C. § 2000e–3(a)..................................................................................... 11, 23
iii

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 7 of 38

Other Authorities
EEOC Enforcement Guidance: Vicarious Employer Liability
for Unlawful Harassment by Supervisors .............................................................27

iv

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 8 of 38

JURISDICTIONAL STATEMENT
The district court had jurisdiction over Appellant’s Complaint pursuant to 28
U.S.C. § 1331 as a matter subject to federal question jurisdiction. On November
16, 2015 the district court entered an order granting summary judgment in favor of
Defendants in the Court below. Plaintiff timely appealed. This Court now has
jurisdiction pursuant to 28 U.S.C. § 1291.

STATEMENT OF ISSUES PRESENTED FOR REVIEW
Plaintiff-Appellant Patricia Villa presents the following issue for review:
 Whether an employer may lawfully fire an employee because she
makes an internal report of sex discrimination if it purports to
believe that the reporting employee is making a false report,
regardless of whether or not the report is actually false and
regardless of whether or not there is a reasonable basis for
concluding that the report is false.

STATEMENT OF THE CASE
This case arises from Appellees’ decision to fire Appellant for reporting a
serious instance of sexual harassment. Appellees claim that they acted because

1
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they believed that Appellant’s report was false. Discovery in this case, however,
has revealed that the report was not false.
Key Players
Defendant-Appellee Cavamezze Grille LLC operates a chain of fast casual
dining restaurants. JA 26.1 Defendant-Appellee Cavamezze Grill Mosaic, LLC is
a subsidiary of Cava Meze Grille LLC and operates the chain’s restaurant in the
Merrifield area of Fairfax County, Virginia. Id. These two limited liability
companies are collectively referred to as “Cava.” The facts that gave rise to this
litigation relate the conduct of Cava employees in the fall of 2013.
In October 2013 Plaintiff-Appellant Patricia Villa was a low-level manager
at the Merrifield restaurant. Id. She had been promoted to manager in February of
that year and had received a pay increase, reflecting above average work
performance, on September 2. JA 257.2 Villa’s native language was Spanish and
her ability to communicate in English was limited. JA 262.
Villa sometimes supervised another Cava employee, Judy Bonilla, a line
level worker at the same restaurant who, like Villa, spoke little English. JA 29,
153-54. Bonilla subsequently acknowledged that, at the time, there were accurate

1

Citations in the format “JA [page number]” refer to the Joint Appendix.
According to Cava’s Director of Operations, pay raises at Cava were awarded for
“[o]utstanding work.” JA 228.
2
2
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rumors floating around Cava that she had a serious drinking problem. JA 305.
Partly because of her drinking problem, she was, by her own account, frequently
lying and having performance problems at work. JA 280, 304. She had once been
written up by Villa for coming in late to work. JA 300-01.
Marcelo Butron was the Merrifield restaurant’s general manager. JA 27.
Through his deputy he supervised both Villa and Bonilla. JA 253-54.
Rob Gresham was Cava’s Director of Operations and in overall charge of all
Cava restaurants. JA 26. Gresham did not speak Spanish. JA 73-74. Gresham’s
deputy was Sergio Valdivia who did speak Spanish. JA 74. Valdivia was both
General Manager Butron’s immediate supervisor and Butron’s “close friend[]”—
the two men had known each other since attending high school together in 2002.
JA 333, 336-37. Bonilla knew that Sergio and Marcelo were friends. JA 285.
The Harassment Report and Its Investigation
In late October 2013 Bonilla told Villa that General Manager Butron had
offered her a raise in exchange for sex. JA 262. Villa reported by telephone what
she had been told to Operations Manager Gresham on October 28, 2013.3 Id.
Gresham would subsequently testify that, at the time he received Villa’s report, he

3

Villa also reported that she suspected that a similar issue might account for the
recent departure of another Cava employee, Jessica Arias, but did not claim any
personal knowledge about the reason for Arias’ departure. Id.
3
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decided that someone was likely going to be fired—either Butron for harassment
or Villa for making a false report. JA 68, 401.
After receiving Villa’s report Gresham began an investigation. JA 67, 7078. At the time Cava had no written policy against sexual harassment and,
consequently, no guidelines for how an investigation into harassment should be
conducted. JA 213-16. Gresham had no training in conducting sexual harassment
investigations and did not consult with any attorney about how the investigation
should be conducted. Id.
Gresham contacted Bonilla, but initially not directly, delegating an initial
interview of her to his deputy, Sergio Valdivia, Butron’s immediate boss and close
personal friend. JA 206-07. Bonilla would later state that Valdivia warned her on
that phone call that this was a “serious[]” situation. JA 290. Gresham
subsequently interviewed Bonilla with Valdivia acting as interpreter. JA 207-08.
Bonilla falsely told Gresham that she had never told Villa that she had been offered
a raise in exchange for sex. JA 31, 280-81. Gresham also “informally spoke” with
Osmar Marinero, another subordinate of Butron who Gresham understood had
been present when Bonilla told Villa about the sexual proposition. JA 32.
According to Appellees, Marinero did not provide “any information … that
supported Plaintiff’s allegations about Mr. Butron.” Id.

4
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Gresham did little to investigate beyond speaking to Marinero and (through
Valdivia) to Bonilla. He testified that he did not consider the possibility that
Bonilla might be reluctant to admit that her boss had propositioned her for sex. JA
216. He also did not interview Butron, the alleged harasser, or otherwise ask
Butron whether the allegation against him was true. JA 213. Gresham also did not
interview Butron’s Deputy General Manager or any female employees subordinate
to Butron. Id. Moreover, neither he nor anyone else at Cava interviewed Villa in
person or asked her to submit any further information even though her ability to
communicate with Gresham during their single phone call was limited because he
spoke no Spanish and she spoke little English. Id. No notes or other written
records were kept during the course of the investigation. JA 68, 75, 103, 209, 231.
On November 5, 2013, eight days after Villa made her report, Gresham fired
her. JA 33. He contemporaneously explained his decision in a company
document: “After an investigation by the Company, the Company has determined
that Patty’s accusation is false and has no merit. As a result Patty’s employment is
terminated immediately.” Id.
Subsequent Developments
Villa timely filed a retaliation complaint with the Fairfax County, Virginia
Office of Human Rights which was cross-filed with the federal Equal Employment
Opportunity Commission (“EEOC”). JA 13. The Office of Human Rights did not
5
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reach the merits of the issue and, on January 16, 2015, Villa received a right to sue
letter. Id. The Complaint initiating the instant litigation was filed in the district
court on February 19, 2015 and an Amended Complaint was filed on May 27,
2015. JA 2-3.
During her deposition in this case, when confronted with a contemporaneous
recording of her discussing relevant issues with Villa, Bonilla acknowledged that
she had indeed told Villa that Butron had offered her a promotion in exchange for
sex. JA 151-52. She said she had lied to Gresham when she told him that such a
statement did not occur. Id. Bonilla insisted, however, that what she told Villa—
that she had been propositioned by Butron—was itself a false statement. Id.
According to Bonilla’s version of events she had never been propositioned by
Butron, but Villa had not known that. Id. Bonilla did not explain why she told
Villa that she had been propositioned by Butron if such an event had never
occurred.
The Decision Below
Cava moved for summary judgment, arguing that Plaintiff had not provided
evidence of the required causal linked between Villa’s report of harassment and
her subsequent dismissal. JA 17, 39. Cava also argued that “Defendants were
entitled to terminate Plaintiff for submitting what they concluded was a false report
against Butron, even if that conclusion was mistaken.” JA 379. According to
6
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Cava, “its decision to terminate Plaintiff’s employment for making false
allegations may not be second-guessed.” Id. (emphasis omitted).
The district court granted Cava’s motion in a November 13, 2015 ruling
from the bench. JA 397-410. According to the court, Villa failed to provide
evidence from which a reasonable jury could find the necessary “but-for” causal
link between her protected activity—her report of Bonilla’s statement about
harassment—and her subsequent dismissal, as required by University of Texas
Southwestern Medical Center v. Nassar, 133 S. Ct. 2517 (2013). JA 401-04. In
the district court’s view, this supposed failure to establish “causation” was “the
dispositive issue.” JA 401.
The district court also thought it important that there had been no evidence
that Cava was being untruthful when it asserted that it had fired Villa because it
honestly believed that she had lied. Relying on the Eleventh Circuit’s decision in
EEOC v. Total Systems Services, Inc., 221 F.3d 1171, 1176 (11th Cir. 2000)—
which it said it “agree[d] with” “entirely”—it indicated that it believed that the
reasonableness of Cava’s investigation, or the fact that the investigation’s factual
conclusion had been wrong, was of little or no relevance.

7
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SUMMARY OF ARGUMENT
The district court’s determination that no reasonable jury could find in favor
of Plaintiff-Appellant Villa is reviewed de novo.
The district court wrongly based its decision on a fundamental
misunderstanding of the law of causation as it applies to Title VII retaliation cases.
The district court correctly understood that Villa was required to establish a “butfor” causal link between the conduct she alleges was protected—her report of
sexual harassment—and her firing. In this case the required connection is selfevident—it is undisputed that Villa’s report of harassment set in motion the chain
of events that led to her dismissal. In other words, “but for” her report she would
not have been dismissed. But the district court apparently thought, wrongly, that
the Supreme Court’s decision in Nassar required Villa to show that her truthful
report was the principal or exclusive grounds for her dismissal. Applying this
flawed reasoning, and ignoring the reality that any event will have multiple “butfor” causes, the district court concluded that the only relevant cause of Villa’s
dismissal was Cava’s asserted belief that Villa’s report had been false and,
consequently, that the required causation was absent.
The central issue in this case, however, is not one of causation, but the
question of whether and under what circumstances an employer can take an
adverse action against an employee who truthfully reports an incident of
8
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discrimination when the employer mistakenly believes that the report is false.
Relying on the Eleventh’s Circuit’s decision in Total Systems, Cava argued in the
court below that all that mattered is that it genuinely believed that Villa was lying,
regardless of the reasonableness of that belief.
Total Systems, however, is not good law. It is inconsistent with the repeated
teaching of the Supreme Court and the Fourth Circuit that Title VII’s
antiretaliation provision must be interpreted to encourage internal reporting of
discrimination so that employers can take effective corrective action. Few rational
employees will report discrimination if their employers have unreviewable
discretion to determine that their report is false and to fire them. This is especially
so in cases such as this one, where the reporting employee was not personally
victimized by the discrimination and where the allegations are that a senior
company manager—who can often be expected to have the sympathy of corporate
higher ups—took advantage of a low level employee. Moreover, the district
court’s decision is also inconsistent with the directly relevant reasoning of cases
decided under the National Labor Relations Act (“NLRA”), which hold employers
strictly liable for their good faith but mistaken belief that an employee’s conduct
was not statutorily protected.
In Villa’s view, what matters in this and similar cases is whether the
reporting employee spoke truthfully and acted in good faith. Here it is clear that
9
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Villa’s report was in good faith—discovery has indicated that Villa actually
received the discrimination report she forwarded to top company management and
that the company’s purported belief that Villa was lying was wrong.
However, even if this Court concludes that the focus should be on what the
employer, not the employee, believes, the standard proposed by Cava—that it is
protected if it acted in good faith regardless of the reasonableness of what it
believed—is not viable. Defendants should, at a minimum, be require to show that
their conclusion that a report of discrimination is false was based on a reasonable
investigation. Here Cava’s purported investigation was limited and superficial and
a jury could readily conclude that it was not reasonable. Consequently, even if
applying such an employer-friendly reasonable belief rule is proper, the district
court’s grant of summary judgment was erroneous.

ARGUMENT
I.

THE DISTRICT COURT’S GRANT OF SUMMARY JUDGMENT IS
REVIEWED DE NOVO
Appellant seeks reversal of the district court’s grant of summary judgment.

This court has explained that
[w]hether a party is entitled to summary judgment is a
question of law we review de novo using the same
standard applied by the district court. Canal Ins. Co. v.
Distrib. Servs., Inc., 320 F.3d 488, 491 (4th Cir. 2003).
Summary judgment is appropriate only if taking the
10
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evidence and all reasonable inferences drawn therefrom
in the light most favorable to the nonmoving party, “no
material facts are disputed and the moving party is
entitled to judgment as a matter of law.” Ausherman v.
Bank of Am. Corp., 352 F.3d 896, 899 (4th Cir. 2003).
Henry v. Purnell, 652 F.3d 524, 531 (4th Cir. 2011). “Credibility determinations,
the weighing of the evidence, and the drawing of legitimate inferences from the
facts are jury functions, not those of a judge.… The evidence of the nonmovant is
to be believed, and all justifiable inferences are to be drawn in his favor.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)
II.

TITLE VII ENCOURAGES INTERNAL REPORTING OF
DISCRIMINATION
In addition to barring race and sex discrimination in employment, Title VII

of the Civil Rights Act of 1964 makes it illegal for an employer to take action
“against any individual … because he has opposed any practice made an unlawful
employment practice by this subchapter,” including sex discrimination. 42 U.S.C.
§ 2000e–3(a)4. This antiretaliation provision is critical to the structure of Title VII
because the “‘primary objective,’” of Title VII “is not to provide redress” to
4

Although they appear in the same sentence, courts have traditionally
distinguished between the statutory prohibition on retaliation directed against any
person who “opposed any practice made an unlawful employment practice by this
subchapter,” which is termed the “opposition” clause, and the “participation”
clause, which bars retaliation “because [an employee] has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding, or hearing
under this subchapter.” 42 U.S.C. § 2000e–3; Crawford v. Metropolitan
Government of Nashville & Davidson County, 555 U.S. 271, 274 (2009).
11

Appeal: 15-2543

Doc: 25

Filed: 06/30/2016

Pg: 19 of 38

employees harmed by discrimination “but to avoid [the] harm” of discrimination
from occurring in the first place. Faragher v. City of Boca Raton, 524 U.S. 775,
806 (1998). “[E]arly reporting” of discrimination by employees is “vital to
achieving” this prophylactic goal and should be “encourage[d].” Boyer-Liberto v.
Fontainebleau Corp., 786 F.3d 264, 283 (4th Cir. 2015) (en banc).
Because of the importance to the statutory scheme of incentivizing
employees to report discriminatory conduct the Supreme Court and this Court have
insisted that the protections of Title VII’s antiretaliation provision be broadly
interpreted because “[i]nterpreting the antiretaliation provision to provide broad
protection from retaliation helps ensure the cooperation upon which
accomplishment of the Act’s primary objective depends.” Burlington Northern &
Santa Fe Ry. v. White, 548 U.S. 53, 67 (2006). In accordance with this view, in its
2009 decision in Crawford the Supreme Court rejected the argument that an
employee who does not take the initiative in reporting discrimination, but merely
provides information in response to an employer’s questions about supposed
discrimination, is not protected from retaliation. It reasoned that “[i]f it were clear
law that an employee who reported discrimination in answering an employer’s
questions could be penalized with no remedy, prudent employees would have a
good reason to keep quiet about Title VII offenses against themselves or against
others.” Id. at 279. It emphasized that “[t]his is no imaginary horrible given the
12
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documented indications that fear of retaliation is the leading reason why people
stay silent instead of voicing their concerns about bias and discrimination.” Id. at
852 (alteration and quotation omitted). Consequently, the proper rule is that
“[w]hen an employee communicates to her employer a belief that the employer has
engaged in a form of employment discrimination,” “that communication virtually
always” is protected by Title VII. Id. at 851 (quotations omitted).
Relying on Crawford and the importance of encouraging internal reporting,
in Boyer-Liberto the en banc Fourth Circuit reversed prior circuit precedent which
had narrowly construed the opposition clause’s protections. The Court explained
that the prior, narrow rule had wrongly “deter[ed] harassment victims from
speaking up” because employees could not be sure that if they complained about
what they reasonably believed to be discrimination, their words could not be used
against them. Id. at 283.5

5

Although it is sometimes said that a plaintiff asserting a retaliation claim must
show a defendant’s retaliatory “animus,” a showing of scienter or bad faith is not
needed. Under the antiretaliation provisions of the federal antidiscrimination
statutes, a defendant’s improper “motive, in the sense of malice is not required for
liability.” Forman v. Small, 271 F.3d 285, 299 (D.C. Cir. 2001) (interpreting Age
Discrimination in Employment Act). “Unlawful motive, not malicious motive” is
all that a plaintiff claiming retaliation needs to show. Id.
13
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THE DISTRICT COURT MISTAKENLY BELIEVED THAT
CAUSATION WAS THE DETERMINATIVE ISSUE
The district court said that it granted summary judgment because Villa failed

to establish the required causal link between her report of discrimination and her
firing. But the court’s reasoning was based on a flawed understanding of the
applicable causation requirement.
In a retaliation case the plaintiff “must prove ‘(1) that she engaged in a
protected activity,’ as well as ‘(2) that her employer took an adverse employment
action against her, and ‘(3) that there was a causal link between the two events.’”
Boyer-Liberto, 786 F. 3d at 281 (quoting EEOC v. Navy Fed. Credit Union, 424
F.3d 397, 405-06 (4th Cir. 2005)). As the district court recognized, there is “no
doubt” that Villa’s reporting of a sex for pay proposition “was a protected
activity.” JA 401; see also JA 389 (Defense counsel: “for purposes of this motion,
we grant that, that [Villa] engaged in protected activity.”). Moreover, Villa’s
dismissal was “clearly an adverse employment action.” JA 401. Nevertheless,
relying on Nassar, 133 S. Ct. 2517, the district court held that Villa failed to
establish the required “but-for” causal link between her complaint of
discrimination and her dismissal. See, e.g., JA 404-05.
Title VII’s current language allows a status-based discrimination plaintiff to
prevail even without showing traditional but-for causation. Nassar, 133 S. Ct. at
2522-23. “It suffices instead to show that the motive to discriminate was one of
14
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the employer’s motives, even if the employer also had other, lawful motives that
were causative in the employer’s decision.” Id. at 2523. In other words, if
discriminatory animus based on the affected employee’s race, sex, religion or
national origin is a motivating factor in the firing of an employee the employer
cannot escape liability on the grounds that the employee was a poor performer who
would have been fired anyway. The question in Nassar was whether the same rule
applies to retaliation claims. The Court held that it did not—like a traditional tort
plaintiff, a person claiming retaliation must show that, “but for” their protected
conduct (e.g., their complaint about discrimination), they would not have been
subjected to an adverse employment action. Id. at 2533; see also Foster v. Univ. of
Md.-E. Shore, 787 F.3d 243, 249 (4th Cir. 2015) (“retaliation plaintiffs … must be
able to prove that ‘the unlawful retaliation would not have occurred in the absence
of the alleged wrongful action or actions of the employer.’”) (quoting Nassar, 133
S. Ct. at 2533).
Although Nassar held that a retaliation plaintiff must show that the
defendant’s protected conduct was the “but-for” cause of the adverse employment
action, nothing in that case is inconsistent with Villa’s claims. As one Supreme
Court justice has explained,
“but-for” cause is the least rigorous standard that is
consistent with the approach to causation [that Supreme
Court] precedents describe. If a motive is not a but-for
cause of an event, then by definition it did not make a
15
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difference to the outcome. The event would have
occurred just the same without it. Common-law
approaches to causation often require proof of but-for
cause as a starting point toward proof of legal cause. The
law may require more than but-for cause, for instance
proximate cause, before imposing liability.
Price Waterhouse v. Hopkins, 490 U.S. 228, 282 (1989) (Kennedy, J., dissenting);
accord Nassar, 133 S. Ct. at 2524-25 (citing to Restatements of Torts).
In this case, in contrast to Nassar, but-for causation is indisputably present—
“but for” her report of harassment Villa would not have been fired. Although Cava
says it did not believe Villa’s report, it does not deny that she was fired for making
a report of harassment—she clearly was—or allege that she was a bad employee
who would have been fired anyway.6 While it may also be true that Villa would
not have been fired if Defendants had believed her, any particular occurrence
necessarily has multiple “but-for” causes. 7 Villa has presented evidence of the

6

Because there is direct evidence (indeed, undisputed evidence) that Villa was
fired for reporting discrimination the frequently used burden shifting framework of
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), is not applicable.
McDonnel Douglas is only “used by Title VII plaintiffs who lack direct evidence
of retaliatory discrimination.” Foster, 787 F.3d at 250.
7
The Supreme Court recently discussed “but-for” causation in the criminal
context:
Th[e] but-for requirement is part of the common
understanding of cause. Consider a baseball game in
which the visiting team’s leadoff batter hits a home run
in the top of the first inning. If the visiting team goes on
to win by a score of 1 to 0, every person competent in the
English language and familiar with the American pastime
16
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required causal link between her protected conduct and her dismissal and the
district court’s holding to the contrary was erroneous.8
IV.

THE RELEVANT QUESTION IS WHAT RULE APPLIES WHEN AN
EMPLOYER MAKES A MISTAKE OF FACT ABOUT AN
EMPLOYEE’S CONDUCT
Although district court asserted that its decision was based on principals of

causation, the true question central to this case is conceptually distinct—what rule
applies when, as purportedly happened here, an employer fires an employee
because it wrongly believes that the employee’s report of discrimination is false?
The district court’s apparent view was that, if there is no evidence that the
employer’s belief that the employee is lying is not honestly held, then the
employee is out of luck because, in such circumstances, any adverse employment

would agree that the victory resulted from the home run.
This is so because it is natural to say that one event is the
outcome or consequence of another when the former
would not have occurred but for the latter. It is beside
the point that the victory also resulted from a host of
other necessary causes, such as skillful pitching, the
coach’s decision to put the leadoff batter in the lineup,
and the league’s decision to schedule the game.
Burrage v. United States, 134 S. Ct. 881, 888 (2014) (emphasis added).
8
In Louis v. Sun Edison, LLC, 797 F. Supp. 2d 691 (D. Md. 2011), the district
court was faced with a situation similar to that in this case—defendants had fired
an employee for making a purportedly false report of discrimination. The court
found that causation was simply not a relevant issue because “[t]he question … is
not whether there is a causal link between the protected activity and the adverse
employment action: there indisputably is such a link.” Id. at 705.
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action is judicially unreviewable. But this is inconsistent with Supreme Court and
Fourth Circuit precedent which emphasizes the need to encourage internal
reporting of discrimination. In Villa’s view the correct rule is that, if an employee
makes a truthful report of apparent discrimination, that report is protected conduct
under Title VII’s opposition clause and the employee cannot be fired for making it
even if the employer honestly but mistakenly believes that the employee is lying.9
But even if this Court were to adopt a more employer-friendly rule, at a minimum
the employer must show that it had a reasonable basis for concluding that its
employee’s report was false. Under the facts of this case the reasonableness of the
decision to fire Villa would be a jury issue.

9

It is noteworthy that, in applying the closely related “participation” clause of Title
VII’s antiretaliation provision, courts have been so concerned about deterring
reporting that, for conduct protected under that clause, an employee apparently
cannot be terminated for reporting discrimination even if the report is false and
made in bad faith. See, e.g. Pettway v. Am. Cast Iron Pipe Co., 411 F.2d 998, 1007
(5th Cir. 1969) (“maliciously libelous statements” protected under the participation
clause) (cited with approval in Glover v. S.C. Law Enf’t Div., 170 F.3d 411, 414
(4th Cir. 1999)); see also Egei v. Johnson, No. 15-CA-434, 2016 U.S. Dist. LEXIS
82329, at *25 (D.D.C. June 24, 2016) (“malicious or untrue” statements protected).
This Court has explained that this is because “[a] protected activity acquires a
precarious status if innocent employees can be discharged while engaging in it,
even though the employer acts in good faith.” Glover, 170 F.3d 411, 414 (4th Cir.
1999) (quoting Pettway, 411 F.2d at 1005). Although similar logic applies to cases
under the opposition clause, this Court need not decide whether bad faith conduct
is protected under that clause because Villa’s report was made in good faith.
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An Employee Who Makes an Honest Report Is Protected

Boyer-Liberto indicates that, in deciding whether reports of discrimination
are protected, the determinative issue is whether the individual making the
complaint of discrimination is acting in good faith: “an employee is protected from
retaliation for opposing an isolated incident of harassment when she reasonably
believes that a hostile work environment is in progress.” Boyer-Liberto, 786 F. 3d
at 284 (emphasis added). “That is so because [Title VII] protects an employee …
who promptly speaks up to attack the racist cancer in his workplace, rather than
remaining silent and thereby allowing discriminatory conduct to continue
unchallenged.” Id. (quotations and brackets omitted).
Nevertheless, in the district court’s view the relevant issue was not what the
employee reasonably believed, but what the employer actually believed, regardless
of the reasonableness of that belief. The district court relied principally on the
Total Systems decision. In that Eleventh Circuit case an employee, Warren, was
fired after a detailed investigation by Total Systems’ personnel department
determined that she had lied when she reported that a male employee “had come
up to female workers, unzipped his pants, and had said something like ‘I’ve got
your lunch right here.’” 221 F. 3d at 1173. The EEOC argued that such a report
was inherently “protected” by a Title VII and “cannot be the basis for negative
employment acts” unless “the employee actually lied.” Id. at 1175. The Eleventh
19
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Circuit, however, rejected the view that what mattered was what had actually
happened, saying that the determination of whether an employee’s report of a
discrimination was true “is basically a business decision … [and] is not for the
courts to second-guess.” Id. at 1176. Consequently, if an employee who reports
discrimination is fired on the asserted grounds that the report is false, that
employee has no recourse unless she can somehow come up with “evidence that
[the employer] lacked a good faith belief” that the employee was lying, an
extremely high burden, especially given the limited access of most employees to
senior managers’ thought processes. Id. at 1177.
Total Systems, and the district court’s reliance on it, are, however,
inconsistent with subsequent Supreme Court precedent, including Burlington
Northern and Crawford, which mandates that the anti-retaliation provisions be
interpreted so as to encourage reporting of discrimination. This case illustrates
why. If a company’s top managers have unreviewable discretion to determine that
an employee’s complaint of discrimination by a high-level manager is false, and to
then fire the complaining employee for making the report, there will be few such
reports of discrimination. “Title VII depends for its enforcement upon the
cooperation of employees who are willing to file complaints and act as witnesses.
Plainly, effective enforcement could thus only be expected if employees felt free to
approach officials with their grievances.” Burlington Northern, 548 U.S. at 67
20
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(quotations omitted). This is especially so when, as here, the discrimination is
targeted at a third party—employees cannot rationally be expected to risk their jobs
to complain of discrimination that does them no personal harm. See Gilooly v. Mo.
Dep’t of Health & Senior Servs., 421 F.3d 734, 740 (8th Cir. 2005) (“It cannot be
the case that any employee who files a Title VII claim and is disbelieved by his or
her employer can be legitimately fired. If such were the case, every employee
could be deterred from filing their action and the purposes of Title VII in regards to
sexual harassment would be defeated.”).10
Total Systems is also inconsistent with other precedent. More than sixty
years ago, in in NLRB v. Industrial Cotton Mills, 208 F.2d 87 (4th Cir. 1953), this

10

In addition to Total Systems, in the court below Cava also cited to McCullough v.
University of Arkansas for Medical Sciences, 559 F.3d 855 (8th Cir. 2008). In that
case, which was decided under the McDonnel Douglass burden-shifting framework
not invoked by Appellant here, the Eighth Circuit held that an employee could be
fired for making a false report. But, in contrast to this case, the investigation in
McCullough was extensive—it took weeks, included documented interviews with
eleven witnesses, including a two-hour interview with the complainant, and
produced a written report. Id. at 858-59. The complainant was then allowed to
formally appeal her dismissal internally. Id. Additionally, the circumstances of
the complaint in McCullough were inherently suspicious as McCullough’s
harassment complaint was made against an employee who had recently accused
McCullough himself of harassment. Id. In Gillooly, where the evidence was less
clear-cut, the same court held that, when witnesses give different accounts of the
facts, the employer is not free to do what Cava did here—to believe only certain
individuals and, on that basis, fire a discrimination complainant. 421 F.3d at 74041 (reversing summary judgment because “the belief that Gilooly was lying was
founded solely on the statements of other employees and witnesses”).
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Court was faced with a strikingly similar situation under the anti-retaliation
provision of the NLRA. In that case an employer had fired an employee based on
the employer’s incorrect but “‘honest belief’” that the employee “had been guilty
of … strike misconduct.” Id. at 90. This Court rejected the employer’s argument
that this mistaken belief protected it from a charge of wrongful dismissal for
protected activity. It explained that the NLRA’s antiretaliation provision “is a firm
and clear guarantee, not one which constantly varies with the correctness of the
employer’s opinion or with accuracy of his sources of information.” Id. at 91. It
added that, although
[i]t is true that where denial of reinstatement results from
the employer’s reasonable and sincere mistake, there is
no evil intention behind the harm suffered by the
employee. [Nevertheless,] [w]hile the employer’s
attitude may not be censurable, the employee too is free
of blame. As between the victim of the mistake and the
person who made the mistake, it seems just that the
perpetrator bear the onus of his own error rather than that
the burden of this error should be shifted to the employee
who cannot guard against it.
Id. at 91.
The Supreme Court adopted the reasoning of Industrial Cotton Mills in
NLRB v. Burnup & Sims, Inc., 379 U.S. 21 (1964), holding that employers are
liable for retaliatory discharge under the NLRA even if acting pursuant to a “good
faith” mistake of fact. Id. at 23. Of course, Industrial Cotton Mills and Burnup &
Sims were not Title VII cases, but their reasoning is highly relevant. Moreover, the
22
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Supreme Court has noted that it has often “drawn analogies” from NLRA
jurisprudence when interpreting Title VII. Burlington Northern, 548 U.S. at 66
(citing cases); see also McDonnell Douglas, 411 U.S. at 804 (relying on NLRB v.
Fansteel Corp., 306 U.S. 240, 255 (1939), an NLRA case, to interpret Title VII).
Total Systems is also unsupported by the text of the anti-retaliation provision
itself. Title VII protects any person who has “opposed any practice made an
unlawful employment practice by [Title VII].” 42 U.S.C. § 2000e-3(a). A person
who truthfully reports discrimination is opposing such an employment practice
even if his employer mistakenly thinks otherwise. The plain language of the
statute cannot reasonably be read to say that it protects those who oppose
discrimination unless an employer subjectively believes that the employee is lying.
See DIRECTV Inc. v. Nicholas, 403 F.3d 223, 225 (4th Cir. 2005) (“when the
statute’s language is plain, the sole function of the courts - at least where the
disposition required by the text is not absurd - is to enforce it according to its
terms”) (quoting Lamie v. United States Trustee, 540 U.S. 526 (2003)).
In sum, although rejected by the Eleventh Circuit, the EEOC’s position in
Total Systems is correct—it is for the finder of fact to determine whether the
employee acted in good faith. In most cases this will mean determining whether
the challenged employee’s report of discrimination is truthful. If the report is true
it was necessarily made in good faith and is protected.
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At A Minimum an Employer’s Decision to Fire for a False Report
Must Be Reasonable

The district court was concerned that, if an employee’s good faith in making
a report of discrimination is the relevant test, it might be difficult for businesses to
deal with malcontents making false reports. See, e.g., JA 403 (expressing concern
about the need for businesses to discipline employees who make “blatantly false”
reports of discrimination). In Villa’s view, however, Congress has decided that the
national objective of preventing employment discrimination trumps the business
concerns on which the district court focused. Nevertheless, there is another
standard that could be adopted which would both encourage reporting of
discrimination and limit the possibility that the process might be abused: an
employer in Cava’s position can be required to make a decision that is reasonable.
In this case Cava cannot show that, as a matter of law, it acted reasonably.
Waters v. Churchill, 511 U.S. 661 (1993), a First Amendment retaliation
case, offers guidance. See also Heffernan v. City of Paterson, 136 S. Ct. 1412,
1418 (2016) (adopting reasoning of Waters). In that case Churchill, a nurse
employed at a government facility, was fired for remarks she made to coworkers.
Id. at 664-69. But there was a factual dispute as to what Churchill had actually
said—Churchill contended that her statements were on a subject of general public
interest and that, consequently, under the high Court’s precedents, her dismissal
was likely an instance of unlawful retaliation for exercising her First Amendment
24
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rights. Id. In deciding the matter, the Court held that the lower court had
erroneously concluded that what mattered was what Churchill had actually said.
Id. at 675-76. But it also rejected the hospital’s contention that, as long as it had
actually believed that what Churchill had said was not on a subject of public
interest it could not be liable:
we do not believe that the court must apply the Connick
[retaliation] test only to the facts as the employer thought
them to be, without considering the reasonableness of the
employer’s conclusions…. It is necessary that the
decisionmaker reach its conclusion about what was said
in good faith, rather than as a pretext; but it does not
follow that good faith is sufficient….
We think employer decisionmaking will not be
unduly burdened by having courts look to the facts as the
employer reasonably found them to be.
Id. at 677 (citations omitted). In other words, what matters in a First Amendment
retaliation claims is what the employer reasonably believes.
It is unsurprising that the Waters Court held that, for a Constitutional public
employee First Amendment retaliation claim, what the employer reasonably
believed, not what actually happened, is what matters. The Court was announcing
an immutable minimum constitutional standard. Villa’s claim, in contrast, is based
on a broad remedial statute. Indeed, Waters emphasized that Congress was free to
legislatively extend a greater level of protection to public employees, specifically
citing NLRB v. Burnup & Sims, Inc., the case holding that an employers’ good faith
25
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mistake of fact is not a defense to a wrongful dismissal under the NLRA. Waters,
511 U.S. 679. In Villa’s view the Burnup & Sims rule, not the Waters rule, applies
to the Title VII claim in this case.11 But, even if Waters’ less demanding
reasonableness standard applies, Appellees cannot meet it.
C.

Cava’s Investigation Was Not Reasonable

Abundant facts in the record would allow a reasonable jury to find that
Cava’s investigation, and its quick conclusion that a junior employee was lying and
that senior manager Butron had done nothing wrong, was not reasonable. For one
thing, Cava assigned Chief of Operations Gresham determine what had happened
even though he could not reasonably be viewed as unbiased—a finding of serious
misconduct by one of Gresham’s top lieutenants would presumably have reflected
poorly on Gresham himself. Moreover, Gresham relied heavily on his deputy,
Sergio Valdivia, an individual with an even clearer conflict. In addition to being
his direct superior, Valdivia was a longtime close personal friend of Butron, a fact
known to Bonilla, the reported victim. JA 285, 333, 336-37. Valdivia was the
person who initially contacted Bonilla about the harassment report and was the

11

In Fogarty v. Boles, 121 F.3d 886, 891 (3d Cir. 1997), the Third Circuit
explained that Waters’ allowance of a reasonable mistake of fact defense, does not
apply to retaliation claims under the Fair Labor Standards Act and the NLRA
because those statutes “are aimed at eliminating an atmosphere of intimidation.”
The antiretaliation provision of Title VII is, of course, also meant to eliminate such
an atmosphere.
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interpreter in the subsequent meeting between Bonilla and Gresham. JA 333, 33637. These were not circumstances that could reasonably be expected to encourage
Bonilla to speak freely about what had happened.
Furthermore, Villa was never interviewed or asked to submit anything in
writing following her telephone report to Gresham, even though Gresham’s ability
to communicate with Villa was limited by Villa’s poor English. JA 213. And
Gresham had no training in conducting discrimination investigations, had no
written antidiscrimination policy to guide him and never sought the advice of an
attorney.12 JA 214-16. Gresham did not question any female Cava employees
about Butron’s conduct and did not even ask Butron whether he had made the
statement that Villa said Bonilla had attributed to him. Id. And Gresham’s failure
to make any record of any aspect of his investigation (other than its ultimate

12

According to the EEOC, “[i]t generally is necessary for employers to establish,
publicize, and enforce anti-harassment policies and complaint procedures.” EEOC
Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by
Supervisors (“Enforcement Guidance”) at 11 (available at https://www.eeoc.gov/
policy/docs/harassment.pdf); see also Burlington Indus. v. Ellerth, 524 U.S. 742,
764 (1998) (“Title VII is designed to encourage the creation of antiharassment
policies and effective grievance mechanisms”). The EEOC also advises that “[t]he
employer should ensure that the individual who conducts the investigation will
objectively gather and consider the relevant facts…. Whoever conducts the
investigation should be well-trained in the skills that are required for interviewing
witnesses and evaluating credibility.” Enforcement Guidance at 15; see also
Williams v. Spartan Communications, No. 99-1566, 2000 U.S. App. LEXIS 5776,
at *6-8 (4th Cir. 2000) (unpublished) (absence of language recommended by
“EEOC guidelines” in retaliation section of company anti-harassment policy
supports finding that policy “was not an effective preventive program”).
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conclusion), JA 68, 75, 103, 209, 231, despite the serious issues involved, would
provide further support for a reasonable jury to conclude that his principal
objective was not to find the truth, but to ensure that his decision to exonerate
Butron could not be effectively challenged.
Gresham’s testimony that he decided immediately upon hearing from Villa
that either Villa or Butron would likely be fired, JA 68, 401, also suggests a lack of
reasonableness. By his own account, Gresham does not seem to have even
considered the possibility that Villa was honestly reporting what she had been told
but that Bonilla had told Villa something that was not true. This is puzzling
because, although in the court below Cava cited a few documents in Villa’s
personnel file to assert that she was not a good manager, nothing in her
employment records indicates that, prior to her report to Gresham, Cava had any
concern about her honesty or integrity. In contrast, Bonilla herself testified that in
the fall of 2013 she was constantly lying because of alcohol abuse and that this
abuse was known to others at the company.13 JA 304. And Bonilla also had a

13

As Bonilla explained
A:
There were just rumors floating around like, oh,
Judy drinks a lot.
Q:
Rumors floating around Cava?
A:
Uh-huh. Yes.
JA 305.
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specific reason to be biased against Villa—Villa had previously given her a
“writeup” for coming to work late. JA 303.

CONCLUSION
For the foregoing reasons, this Court should reverse the district court’s grant
of summary judgment and remand this case for trial.

ORAL ARGUMENT REQUESTED
Appellant respectfully requests oral argument pursuant to Local Rule 34(a).
.
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