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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

BRET WADE,

*

Plaintiff/Counter-Defendant,
v.

*

ERIN CHANEY FOSTER,

*

Civil Action No. 1:17-cv-01371GLR

*

Defendant/Counter-Plaintiff.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL DISMISSAL OF COUNTERCLAIM
Plaintiff/Counter-Defendant, Bret Wade by his undersigned counsel, hereby submits this
Memorandum in Support of his Motion for Partial Dismissal of Counterclaim ("Motion to
Dismiss"), pursuant to Fed. R. Civ. Proc. 12(b)(6) and pursuant to D.Md. Rule 105. In support of
Plaintiff/Counter-Defendant's Motion to Dismiss, Plaintiff/Counter-Defendant states as follows:
INTRODUCTION
Defendant/Counter-Plaintiff Erin Chaney Foster ("Foster"), filed her Counterclaim which
begins with a superfluous self-serving "summary," and contains nothing more than bald
allegations,

conclusory

statements,

and

hyperbole.

As

will

be

discussed herein,

Defendant/Counter-Plaintiff Foster's Counterclaim does not even rise to the level of a formulaic
recitation of the appropriate elements of the causes of actions she has alleged.
For the reasons explained below, the Court should dismiss Counts 3, 4, and 5 of
Defendant/Counter-Plaintiff's Counterclaim because the allegations in those Counts fail to state
any plausible claim against Plaintiff/Counter-Defendant Bret Wade ("Wade").
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BACKGROUND

Plaintiff/Counter-Defendant hereby incorporates, as if set forth fully herein, paragraphs 1
through 48 of Plaintiff/Counter-Defendant's Complaint filed in the instant action (See Docket No.
2). For purposes of brevity, Plaintiff/Counter-Defendant highlights the pertinent facts as follows:
The allegations in the Complaint and Counterclaim derive from the events which occurred
between the parties on the evening of July 20, 2016, i.e. namely whether certain sexually-related
activities undertaken by Foster and Wade were borne from mutual consent, as Wade alleges, or
whether those activities were undertaken while Foster was "more drunk than anyone realized" and,
therefore, unable to consent to such activities. Context, however, is critical.
Beginning in September/October, 2015, Foster began working with Wade in planning and
preparing for a Kinbaku performance to be featured in one of Foster's upcoming burlesque shows.
From that point forward and until July 20, 2016, the parties grew close. So close, in fact, that on
multiple occasions and through a myriad of text messages, Foster professed and continued to
profess that she was in love with Wade. During this time, however, Foster's relationship with her
husband was experiencing proverbial peaks and valleys, going through periods of being "strained,"
presumably as a result of her husband's desire to leave a polyamorous lifestyle all while Foster
continued to engage in an intense emotional - if not physical - affair with Wade. Though physical
boundaries had been set between Foster and Wade, Foster continuously pushed those boundaries
notwithstanding her husband's change of mind regarding the polyamorous lifestyle.
As stated in the Complaint, on the evening of July 20, 2016, after having dinner at
restaurant, Foster did not want to drive, and stayed at Wade's home with Wade and bis wife and
polyamorous partner (the "Family").

Any sexual activities which occurred that evening were

requested by Foster, who was coherent and capable of providing her consent. During the course
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of the evening Foster continuously made sexual advances toward Wade and his wife. Although
sexual intercourse was requested by the Defendant/Counter-Plaintiff, Wade and his wife refused.
Presumably, after spending the night with Wade and the Family, Defendant/CounterPlaintiff Foster had misgivings. Because Foster knew that her husband would be upset about the
fact that she spent the night with Wade and the Family, it is believed that Foster, in order to
preserve her relationship with her husband and/or as retribution for the fact that Wade rebuffed her
sexual advances, concocted her "consent violation" story, which she ultimately published within
the Community as alleged in the Complaint.
Plaintiff/Counter-Defendant was defamed as a result of Foster's false claims, and he has
suffered tremendous damage to his reputation within the Community. More importantly, Foster's
false claims have catastrophically affected Wade's professional life by precluding him from job
opportunities commensurate with his customary salary, experience, and skillset. Such negative
impact has created a financial burden upon Wade and detrimentally affected his ability to support
his family. Even more disturbing is the fact that the Community has, without due process and in
proverbial lynch mob fashion, "tried and convicted" Plaintiff/Counter-Defendant Wade on one
woman's uncorroborated fairy tale. Consequently, following the institution of litigation Wade through his attorney Marc A. Ominsky -- sent three (3) cease and desist letter to members of the
Community who falsely perpetuated Foster's untrue account of the events of July 20, 2016.
In connection with Foster's fabricated consent violation allegation, Foster filed a five count

Counterclaim against Wade.

Three of the claims brought by Foster - Intentional Infliction of

Emotional Distress, Abuse of Process, and Defamation -- cannot pass legal muster and must be
dismissed as a matter oflaw.
LEGAL ARGUMENT
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A. Motion to Dismiss Standard.

Fed. R. Civ. P. 8(a)(2) demands that a complaint must contain a "short and plain statement
of the claim showing that the pleader is entitled to relief." When such complaint fails to meet even
this most basic requirement, Fed. R. Civ. P. 12(b)(6) authorizes the dismissal of a complaint if it
fails to state a claim upon which relief can be granted.
"[Tjhe purpose of a motion under Federal Rule 12(b)(6) is to test the formal sufficiency
of the statement of the claim for relief; the motion is not a procedure for resolving a contest
between the parties about the facts or the substantive merits of the plaintiff's case." Wright &
Miller, Federal Practice and Procedure: Civil 3d§ 1356 @ p. 354 citing, among other cases, the

cases of Miller v. Pacific Shore Funding, D.C.Md. 2002, 224 F. Supp. 2d 977, affirmed C.A.4th,
2004, 92 Fed. Appx. 933; Eniola v. Leasecomm Corp., D.C.Md. 2002, 214 F. Supp.2d 520;
Svezzese v. Duratek, Inc., D.C.Md. 2002, 2002 WL 1012967, affirmed C.A.4th, 2003, 67 Fed.

Appx. 169; HQM, Limited v. Hatfield, D.C.Md. 1999, 71 F.Supp.2d 500; Smith-Berch. Inc. v.
Baltimore County, Maryland, D.C.Md.1999, 68 F. Supp.2d 602; Maryland Minority Contractor's
Ass'n, Inc. v. Maryland Stadium Authority, D.C.Md.1998, 70 F.Supp.2d 580, affirmed C.A.4th,

199. 198 F.3d 237; Bender v. Suburban Hosp., D.C.Md.1998, 998 F.Supp. 631, affirmed C.A.4th,
1998. 159 F .3d 186; National Fed 'n of the Blind, Inc. v. Loompanics Enterprises.Inc.,
D.C.Md.1996. 936 F.Supp. 1232; Ginsubrg v. Agora, Inc., D.C.Md.1995, 915 F.Supp. 733;
Foxglenn Investors Ltd. Partnership v. Housing Authority for Prince George's County,

D.C.Md.1993, 844 F.Supp. 1078 affirmed C.A.4th, 1994 35 F.3d 94 7; Pinder v. Commissioners of
Cambridge in the City of Cambridge, D.C.Md.1993, 821 F.Supp. 376, reversed on other grounds

C.A.4th, 1995, 54 F.3d 1169.
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"[F]or purposes of the Motion to Dismiss (1) the complaint is construed in the light most
favorable to the plaintiff, (2) its allegations are taken as true, and all reasonable inferences that can
be drawn from the pleading are drawn in favor of the pleader ... " Wright & Miller, Federal Practice

and Procedure: Civil 3d §135 @p. 417, citing, among other cases, the cases of Miller v. Pacific
Shore Funding, D.C.Md. 2002, 224 F. Supp. 2d 977, affirmed C.A.4th, 2004, 92 Fed. Appx. 933;
Kress v. Food Employers Labor Relations Ass'n, D.C.Md.2002, 217 F.Supp.2d 682; Eniola v.
Leasecomm Corp., D.C.Md. 2002, 214 F. Supp.2d 520; Gray v. Metts, D.C.Md.2002, 203
F.Supp.2d 426; Rhee Bros., Inc. v. Han Ah Reum Corp., D.C.Md.2001, 178 F.Supp2d 525
The Supreme Court's opinions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and

Ashcroft v. Iqbal, 556 U.S. 662 (2009), "require that complaints in civil actions be alleged with
greater specificity than previously was required." Walters v. McMahen, 684 F.3d 435, 439 (4th
Cir. 2012) (citation omitted). Twombly articulated "[t]wo working principles" that courts must
employ when ruling on Rule 12(b)(6) motions to dismiss. Iqbal, 556 U.S. at 678. First, while a
court must accept as true all the factual allegations contained in the complaint, legal conclusions
drawn from those facts are not afforded such deference. "A pleading that offers 'labels and
conclusions,"' "'naked assertions,"' or "'a formulaic recitation of the elements of a cause of action
will not do."' Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555, 557); see also Wag More

Dogs, LLC v. Cozart, 680 F.3d 359, 365 (4th Cir. 2012) ("Although [the court is] constrained to
take the facts in the light most favorable to the plaintiff, [it] need not accept legal conclusions
couched as facts or unwarranted inferences, unreasonable conclusions, or arguments." (internal
quotations omitted)). Second, "[t]o survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to 'state a claim to relief that is plausible on its face."' Iqbal, 556
U.S. at 678 (quoting Twombly, 550 U.S. at 570). This "plausibility" standard demands "more than
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a sheer possibility that a defendant has acted unlawfully"; that is, " [w]here a complaint pleads facts
that are 'merely consistent with' a defendant's liability, it 'stops short of the line between possibility
and plausibility of 'entitlement to relief."' Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at
556, 557).
B. Counts 3, 4, and 5 of the Counterclaim must be dismissed as a matter oflaw.
1. Count 3 -- Intentional Infliction of Emotional Distress

In Count 3 of Defendant/Counter-Plaintiff Foster's Counterclaim, Defendant/Counter-

Plaintiff alleges intentional infliction of emotional distress ("IIED"), baldly claiming that "The
conduct by Plaintiff targeting the Defendant, as set out above, was wrongful, extreme and
outrageous and caused Plaintiff extreme and severe emotional distress." Counterclaim at if29.
Foster, then, goes on to state that the conduct set forth in her Counterclaim, i.e. as can be
cumulatively ascertained that Plaintiff/Counter-Defendant Wade engaged in sexual acts with
Foster which were not consensual, "constitutes the tort of extreme infliction of emotional distress."
Counterclaim at if30.
Wade's alleged conduct, i.e. that he "did not have consent to tie and bound Defendant;"
(Counterclaim at if3), "engaged in penetrative sexual activity with [Foster] during time periods in
which Defendant was unconscious;" (Counterclaim at if4), and that he "did not have [Foster's]
consent to engage in this sexual conduct." (Counterclaim at ,r10), coupled with the allegations that
Plaintiff/Counter-Defendant Wade allegedly "falsely told others that [Foster] made false
statements about him" (Counterclaim at ,r,r15-19) purportedly serves as the basis for
Defendant/Counter-Plaintiff's IIED claim.

Yet, under Mary land Law, Defendant/Counter-

Plaintiff Foster's Counterclaim has failed to meet the pleading requirements to establish a prima
facie IIED claim. Thus, Count 3 of Foster's Counterclaim must be dismissed as a matter of law.
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A plaintiff must allege the following elements to make out a claim for IIED: "(1) [t]he
conduct must be intentional or reckless; (2) [t]he conduct must be extreme and outrageous; (3)
[t]here must be a causal connection between the wrongful conduct and the emotional distress; [ and]
(4) [t]he emotional distress must be severe." Carter v. Aramark Sports & Entm 't Servs., Inc., 153
Md. App. 210, 245, 835 A.2d 262, 282 (2003) (internal quotation marks omitted). Courts have
found that such claims "are 'rarely viable in a case brought under Maryland law." Takacs v.

Fiore, 473 F. Supp. 2d 647, 652 (D. Md. 2007) (emphasis added) (quoting Robinson v. Cutchin,
140 F. Supp. 2d 488, 494 (D. Md. 2001). Indeed, Maryland courts have stressed that each of these
four requirements must be satisfied completely before a cause of action will lie; meeting even one
element less than fully will not suffice. Hamilton v. Ford Motor Credit Co., 66 Md. App. 46, 58,
502 A.2d 1057 (1986). Moreover, the initial determination of whether these elements have been
satisfied rests with the trial judge. Id.
For purposes of this case, this Court should focus on the fourth element required in an IIED
claim-i.e. that the emotional distress must be severe. To sustain an action for intentional infliction
of emotional distress, however, one must suffer an emotional response so acute that no reasonable
person could be expected to endure it. Id. One must be unable to function and one must be unable
to tend to necessary matters. Id. In developing the tort of intentional infliction of emotional
distress, whatever the relationship between the parties, recovery will be meted out sparingly, its
balm reserved for those wounds that are truly severe and incapable of healing themselves. Id.
It is long-established that the pleading requirements for an IIED claim are strict. Foster
simply cannot plead that she has suffered "extreme emotional distress" without additional facts
tending to show that she suffered a "severely disabling emotional response,' so acute that 'no
reasonable man could be expected to endure it."' See Cuffee v. Verizon Communs., Inc., 755 F.
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Supp. 2d 672, 680-681 (D. Md. Dec. 20, 2010) (quoting Moniodis v. Cook, 64 Md. App. 1, 494
A.2d 212, 219 (Md. Ct. Spec. App. 1985), superseded by statute on other grounds as stated in
Weathersby v. Ky. Fried Chicken Nat'/ Mgmt. Co., 86 Md. App. 533, 587 A.2d 569, 572-75 (Md.
Ct. Spec. App. 1991). See also Etefia v. East Baltimore Community Corp., 2 F. Supp. 2d 751, 764765 (1998) ("where the plaintiff alleges only "physical pain, emotional suffering and great mental
anguish," that is insufficient to establish a claim for intentional infliction of emotional distress.")
Id. at 472. Moreover, in reviewing Maryland law, the Etefia court noted: "unless the plaintiff is
precluded from performing daily activities such as working or doing household chores as a result
of his severe emotional distress, the plaintiff typically cannot meet the fourth prong of the prima
facie claim." Etefia, 2. F.Supp at 764-765.
In Cuffee, the Court found that the Plaintiff's Complaint, which contained only the
conclusory statement that she "has suffered and is still suffering, [sic] mental anguish and
emotional distress," was insufficient to meet the difficult burden of pleading an IIED claim.
Cuffee, 755 F. Supp. at 680.

Likewise, in this case, Foster's Counterclaim contains only a

conclusory allegation that she suffered " ... extreme emotional distress." Clearly, this does not
suffice to meet the requirements of this tort as required by Cuffee. See Hines v. French, 157 Md.
App. 536, 558-59, 852 A.2d 1047, 1059-60 (2004). Cf Rich v. United States, 158 F. Supp. 2d
619, 630 (D. Md. 2001) (quoting Pemberton v. Bethlehem Steel Corp., 66 Md. App. 133, 502 A.2d
1101, 1115 (Md. 1986) ("Humiliation, loss of income, damage to a [plaintiffs] reputation, and
familial tensions and frictions" is not an emotional response "so acute that no reasonable person
could be expected to endure it" as required in a claim for IIED."); Coulibaly v. J.P. Morgan Chase
Bank, NA., 2011 U.S. Dist. LEXIS 87495, *55, 2011 WL 3476994 (D. Md. Aug. 8,
201 l)(allegations that Plaintiffs lost sleep, suffered distress and fear, and faced a "nightmare" audit
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from the IRS were insufficient to establish an IIED claim); Moniodis v. Cook, 64 Md.App. 1, 1516, 494 A.2d 212 (1985) (finding insufficient injury where a plaintiff "suffered symptoms such as
increased smoking, lost sleep, and 'hives"').

In short, Defendant/Counter-Plaintiffs claim for IIED is woefully lacking the requisite
pleading specificity to survive Plaintiff/Counter-Defendant's Motion to Dismiss, and; therefore,
Count 3 of the Counterclaim must be dismissed as a matter of law. Defendant/Counter-posits that
any attempts by Foster to amend this count of her Counterclaim will be futile.1

2. Count 4 -- Abuse of Process
In Count 4 of Defendant/Counter-Plaintiff Foster's Counterclaim, Defendant/CounterPlaintiff alleges the tort of abuse of process claiming "[Wade]..used this lawsuit to improperly
intimidate and punish [Foster]. This was the improper use of civil process, in a manner not
contemplated by law, in a manner meant to cause harm to [Foster]." Counterclaim at ,J32.
However, one bald allegation about the filing of a lawsuit does not remotely constitute the pleading
of sufficient facts to sustain a cause of action for abuse of process.
The tort of abuse of process "'is concerned with the improper use of civil or criminal
process in a manner not contemplated by law after it has been issued .... "' Campbell v. Lake

Hallowell Homeowners Ass'n, 157 Md. App. 504, 530-531, 852 A.2d 1029 (2004) (quoting One
Thousand Fleet Ltd P'ship v. Guerriero, 346 Md. 29, 39, 694 A.2d 952 (1997)) (emphasis added).
The elements of abuse of process are: "first, that the defendant wilfully used process after it has

1

In the unlikely event that Foster's claim for JIED survives this Motion to Dismiss, Plaintiff/Counter-Defendant will
be filing a Motion for Summary Judgment because the overwhelming evidence in this case will demonstrate that
Foster has functioned remarkably well for someone claiming to be severely emotionally distressed, i.e. performing
daily duties, continuing to work as a burlesque performer, and engaging in extensive traveling to places such as France
and Hawaii for both work and pleasure, etc.
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issued in a manner not contemplated by law; second, that the defendant acted to satisfy an ulterior
motive; and third, that damages resulted from the defendants use of perverted process." Id.
The mere issuance of the process itself, however, is not actionable, even if it is done with
an "ulterior motive" or "bad intention." Herring v. Citizens Bank and Trust Co., 21 Md. App. 517,
534, 321 A.2d 182 (1974). Rather, "'some definite act or threat not authorized by the process, or
aimed at an objective not legitimate in the use of the process is required ... "' One Thousand Fleet,
346 Md. at 38 (quoting W. Keeton, Prosser & Keeton on the Law of Torts§ 121, at 898 (5th ed.
1984)). And "there must be an abuse of the process after it has been issued ... " Herring, 21 Md.
App. at 534; see also Keys v. Chrysler Credit Corp., 303 Md. 397, 412, 494 A.2d 200 (1985) (no
cause of action would lie for abuse of process when "there [was] no evidence of any improper use
or perversion of the process after it was issued"). As the Maryland Court of Appeals observed:
"If the process is employed from a bad or ulterior motive, the gist of the wrong is
to be found in the uses to which the party procuring the process attempts to put it.
If he is content to use the particular machinery of the law for the immediate purpose
for which it was intended, he is not ordinarily liable, notwithstanding a vicious or
vindictive motive. But the moment he attempts to attain some collateral objective,
outside the scope of the operation of the process employed, a tort has been
consummated."

Campbell, 157 Md. App at 531, quoting Palmer Ford, Inc. v. Wood, 298 Md. 484, 512-13,
471 A.2d 297 (1984. The Court further noted:
"The most common instance of the operation of this principle is an attempt to extort
money from the person subjected to the process .... So also, a person using the
process of the criminal law to enforce payment of a debt is abusing legal process
and is liable in damages."

Id.
Moreover, a cause of action for civil abuse of process in Maryland requires that the plaintiff
establish that an arrest of the person or a seizure of property of the plaintiff resulted from the abuse

10

Case 1:17-cv-01371-GLR Document 18-1 Filed 07/10/17 Page 11 of 16

of process. One Thousand Fleet, 346 Md. at 45-46. The One Thousand Fleet court, in quoting
Bartlett v. Christhilf, 69 Md. 219, 231, 14 A. 518, 522 described the scope of abuse of process:

All the cases upon this subject depend either upon the arrest of the person or the
seizure of his property; and we have been referred to none where this action was
sustained for an injury to the plaintiffs business or good name. Any unfounded suit
may result in such injury; but it will hardly be seriously contended that where there
has been no wrongful deprivation of liberty or no illegal seizure of property, that
each unfounded suit is to be treated as such an abuse of the process of the law as will
sustain action against the one who instituted it.
Id. at 45-46.

In this case, Foster takes issue with the lawful filing of the instant action by Wade.2
Foster's Counterclaim is completely devoid of any allegations that Wade improperly used process
after it was issued or somehow improperly used this lawsuit in a manner not contemplated by law.
Most importantly, Foster has failed to allege that she suffered an arrest of her person or a seizure
or her property as required in an abuse of process action in Maryland. Remarkably, in connection
with this count, Foster has not alleged a single required element of the tort of abuse of process to
plead a sufficient claim for abuse of process. Whether Count 4 is a misunderstanding by Foster's
counsel of the requirements of this tort as established by Maryland law, or whether Count 4 is a
desperate attempt to create a cause of action where none exists remains to be seen. Regardless, as
pied, Count 4 of Foster's Counterclaim must be dismissed as a matter of law.
3. Count 5 -- Defamation

At the outset, it is wholly unclear as to what - if any -- statements made by the
Plaintiff/Counter-Defendant Wade are to be construed as defamatory.

The entirety of the

allegations believed to constitute Foster's defamation claim are found in only two (2) paragraphs

2

lt bears mentioning that Foster's account of the events as detailed in her Counterclaim are highly disputed.
Plaintiff/Counter-Defendant maintains the truth of the events as pied in his Complaint.
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of the Counterclaim. First, in Paragraph 15 of the Counterclaim, Defendant/Counter-Plaintiff
alleges that "[Wade] acting directly or through threatening letters sent by Plaintiff's attorney, on
Plaintiff's behalf, falsely claimed to others, orally and in writing, including (but not limited to) by
the mechanism of this lawsuit, that Defendant had lied about the Plaintiff engaging in unconsented
sexual activity with the Defendant." Counterclaim at ifl5.

Second, under Count 5 of the

Counterclaim, Foster baldly asserts that "[Wade] made oral and published written statements to
others tending to expose Defendant to public scorn, hatred, contempt, or ridicule to third persons
who reasonably recognized the statement as being defamatory; these statements were false;
[Wade] was at fault in communicating these statements; and [Foster] suffered harm because of
these statements." Counterclaim at if3 5. Importantly, from the four corners of the Counterclaim
itself, it is impossible to ascertain which, if any, statements allegedly made by Wade or his counsel
were defamatory and/or how any such statements caused Foster damage.
In order to plead a defamation claim under Maryland law, a plaintiff must allege specific
facts establishing four elements to the satisfaction of the fact-finder: "(l) that the defendant made
a defamatory statement to a third person, (2) that the statement was false, (3) that the defendant
was legally at fault in making the statement, and (4) that the plaintiff thereby suffered harm."
Piscatelli v. Van Smith, 424 Md. 294, 306, 35 A.3d 1140, 1147 (2012). This first element requires

proof of a defamatory statement "that tends to expose a person to public scorn, hatred, contempt,
or ridicule, which, as a consequence, discourages others in the community from having a good
opinion of, or associating with, that person." Id. (citations and quotations omitted). The second
element requires proving falsity-that a statement "'is not substantially correct."' Id.
Under Fed.R.Civ.P. 8(a), " ... the test of a complaint's sufficiency is whether it is detailed
and informative enough 'to enable defendant to respond and to raise the defense of res judicata if
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appropriate."' Kelly v. Schmidberger, 806 F.2d at 46 (quoting Geisler, 616 F.2d at 640). Here,
Foster's Counterclaim fails to reference the allegedly defamatory statements, the plaintiff failed to
specify who made the comments, when they were made, the context in which they were made,
whether the statements were made to a third party, whether the statements were written or oral
and, generally, failed to set forth in any manner whatsoever the words which [plaintiff claimed
were] actionable so as to give defendants notice of the statements at issue. See, e.g. Wanamaker

v. Columbian Rope Co., 713 F. Supp. 533 (N.D.N.Y. 1989). Additionally, in her Counterclaim
Foster has failed to allege any facts which tend to show that any statement made by Wade exposed
her to public scorn, hatred, contempt, or ridicule, which, as a consequence, discourages others in
the community from having a good opinion of, or associating with, that person. Lastly, Foster has
failed to allege with specificity any facts tending to show she suffered actual harm.
Notwithstanding the foregoing, to the extent that Foster construes the instant litigation as
defamatory or the cease and desist letters sent by Mr. Wade's attorney, Marc A. Ominsky, as
defamatory statements, absolute judicial privilege provides complete and unqualified immunity to
parties for statements made in pleadings filed in court or other documents related to a case. Norman

v. Borison, 418 Md. 630, 650, 17 A.3d 697, 708 (2011); Adams v. Peck, 288 Md. 1, 3, 415 A.2d
292, 293 (1980); Sodergren v. Johns Hopkins Univ. Applied Physics Lab., 138 Md. App. 686, 694,
773 A.2d 592, 597 (2001 ). The absolute privilege applies regardless of the truth of the allegations
in the pleading and regardless of the intent of the party in making the statements, even if the intent
is entirely malicious. In Sodergren, the Court of Special Appeals explained the privilege in the
following terms:
Since 1888, Maryland has recognized au absolute privilege covering statements,
including defamatory statements, "uttered in the course of a trial or contained in
pleadings, affidavits, or other documents related to a case." ( citations omitted) The
privilege shields the person who published the statement from liability, even if that
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person "knew that the statement was false, published it with malice, or acted in an
otherwise unreasonable manner" and regardless of whether the defamatory
statement was even relevant to the court proceedings. (citations omitted)

Sodergren, 138 Md. App. at 694-95.
In Paragraph 15 of her Counterclaim, Fester herself alleges that Wade made false

statements ... "by the mechanism ofthis lawsuit." Since much of Foster's claims of defamation are
predicated solely on statements that Wade made in his Complaint in this litigation, i.e. "by the
mechanism of this lawsuit", Foster's claim of defamation arising from the Complaint is barred by
the absolute judicial privilege, and Foster cannot survive a motion to dismiss for failure to state a
claim.
Plaintiff/Counter-Defendant Wade maintains that every allegation in his Complaint is true
and can be proved. Apart from the merit and truth of the allegations in the Complaint, Foster has
no claim for defamation based on the filing of the Complaint, even if the allegations are totally
false and made with malice to spite Foster.
The same analysis holds true for the cease and desist letters. An attorney at law is
absolutely privileged to publish defamatory matter concerning another "in the course of a judicial

proceeding in which he participates as counsel so long as the matter published has some
reference or relation to the proceeding." Woodruff v. Trepel, 125 Md. App. 381, 392-394, 725
A.2d 612, 618 (1999) (internal citations omitted).
In the last century, the Maryland judiciary has broadened the judicial proceedings privilege.

Id The privilege has been held to include statements not actually made in the courtroom during a
proceeding. Id. The Court of Appeals extended the privilege to defamatory statements published
in a document that was prepared for litigation, but not actually filed. Id.
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The privilege was expanded further by the Maryland Court of Special Appeals in Arundel

Corp. v. Green, 75 Md. App. 77, 540 A.2d 815 (1988). In Green, the court held that the privilege
applied where an attorney, prior to the institution of any proceeding, sent a letter to customers of
a crushed stone supplier requesting information relating to any employees that had been exposed
to asbestos from the dust of the crushed stone supplied by the Arundel Corporation. See Green, 75
Md. App. at 79-80. The Green court further held that the communication was made in preparation
for litigation and was thus encompassed within the broad definition of "judicial proceeding" for
purposes of applying the judicial privilege. See Green, 75 Md. App. at 84-85.
Much like the Woodruff and Green cases, Plaintiff/Counter-Defendant Wade's counsel
sent three (3) letters requesting that certain individuals cease and desist from spreading defamatory
statements about the Plaintiff/Counter-Defendant. Along with those cease and desist letters, which
were sent after the institution of litigation, copies of the Complaint ultimately filed in this action
were provided to those recipients.

Clearly, since the cease and desist letters and copies of the

complaint were sent to third parties during the course of litigation, and after the Complaint was
already filed, the judicial privilege bars Foster's defamation claim.
Since the crux of Defendant/Counter-Plaintiffs defamation case relies on unspecified
statements made in preparation for and in connection with litigation, Defendant/Counter-Plaintiff
Foster is barred from asserting a defamation claim. To the extent that Plaintiff/Counter-Plaintiff
Wade made any purported defamatory statements to third persons other than in the context of this
litigation, Defendant/Counter-Plaintiff Foster has failed to plead with requisite specificity a claim
for defamation, and Count 5 of the Counterclaim must be dismissed as a matter oflaw.
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CONCLUSION
WHEREFORE, for the foregoing reasons, Plaintiff/Counter-Defendant Bret Wade
respectfully requests that this Court dismiss Counts 3, 4, and 5 of Defendant/Counter Plaintiff Erin
Chaney Foster's Counterclaim.

Respectfully submitted,
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